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Report to Council

Date: 12 March 2020

Author: Tracey May, Director Science and Strategy

Authoriser: Vaughan Payne, Chief Executive

Subject: Proposed Plan Change 1: Waikato and Waipa River Catchments — Decision on
submissions

Introduction

1.

To present to Council, for decision, the recommendations made by the Hearings Panel on the
submissions to the Waikato Regional Plan, Proposed Plan Change 1 — Waikato and Waipa River
Catchments (PC1).

Executive Summary

2.

A hearings panel (the Hearings Panel) consisting of the five independent commissioners was
appointed by Council at two separate meetings on 14 December 2017 and 28 June 2018 (14
December 2017, resolution WRC17/302 and 28 June 2018, resolution WRC18/241) to hear the
submissions on PC1 and make recommendations on the submissions, including any amendments
to PC1 as notified.

Recommendations from the Hearings Panel were provided to Council in February 2020. The
Hearings Panel report (the Panel Report) sets out the recommendations from the Hearings Panel
on the submissions received, including the reasons for the recommendations and the changes
required to PC1 to give effect to these recommendations. The Panel Report includes a version of
PC1 incorporating its recommended amendments.

Staff have undertaken an analysis of the Panel Report and identified minor amendments that are
required to the proposed PC1 provisions. A summary of these changes is provided as attachment
2 to this report. Legal advice has confirmed that these changes can be addressed under Clause
16(2) of Schedule 1 of the Resource Management Act 1991 (RMA). Clause 16 enables alterations
where they are of minor effect, or where it may correct any minor errors.

The Hearings Panel’s recommendations and amendments to PC1 have been extensively reviewed
by Council staff. The amended provisions will give effect to Te Ture Whaimana o Te Awa o Waikato
(Te Ture Whaimana) the Vision and Strategy for the Waikato River, the National Policy Statement
for Freshwater Management 2014 (as amended 2017) (NPSFM) and the Waikato Regional Policy
Statement (WRPS), to the extent possible within the scope of PC1.

With the further minor amendments under clause 16(2) of Schedule 1 of the RMA, the Panel
Report and proposed amendments to PC1 are recommended to Council for decision under clause
10 of Schedule 1 of the RMA, adopting them. In making its decision, Council is entitled to rely on
the Hearings Panel’s recommendations satisfying the procedural requirements of the RMA,
including clause 10(2) and section 32AA matters.
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Staff Recommendation:

1.

The report Proposed Plan Change 1: Waikato and Waipa River Catchments — Decision on

submissions (Council 18 March 2020) is received.

Under clause 16(2) of Schedule 1 of the Resource Management Act 1991, Council amends the

Hearings Panel’s recommended version of Proposed Plan Change 1 in accordance with Attachment

2 to this report.

Council adopts the Proposed Plan Change 1 Hearings Panel’s recommendations in the Panel

Report and the Panel’s recommended amended version of Proposed Plan Change 1 as further

amended pursuant to the preceding resolution as the Council’s decision under clause 10(1) of

Schedule 1 to the Resource Management Act 1991 on the provisions and matters raised in

submissions on Proposed Plan Change 1.

Under clauses 10(4)(b) and 11 of Schedule 1 to the Resource Management Act 1991, Council

publicly notifies as its Decision, the following:

a) This resolution

b) The Panel Report (Attachmentl, Doc # 15708966)

) Appendix 1: Abbreviations and acronyms

d) Appendix 2: Proposed Waikato Regional Plan Change 1 — Waikato and Waipa River
Catchments - Panel’s Recommendation Version - 2020 (Doc # 15708291) incorporating the
further amendments under clause 16(2) identified in Attachment 2 (Doc # 15722428).

In making its decision Council:

a) Adopts the reasons for accepting or rejecting submissions set out in the Panel Report

b) Adopts, and has had particular regard to, the further evaluation undertaken by the
Proposed Plan Change 1 Hearing Panel for the purposes of section 32AA of the Resource
Management Act 1991 (as addressed in the Panel Report and in Appendix 3 to that Report).

In terms of the Waikato-Tainui Raupatu Claims (Waikato River Settlement Act) 2010, Council is

satisfied that its decision is consistent with, and give effect to, Te Ture Whaimana o Te Awa o

Waikato the Vision and Strategy for the Waikato River to the extent that is possible within the

ambit of Proposed Plan Change 1.

Background

7.

10.

PC1, notified in October 2016, is the response from the Waikato Regional Council (Council) and
the lwi Co-Governors to Te Ture Whaimana which is focussed on restoring and protecting the Awa
(Waikato and Waipa Rivers).

Te Ture Whaimana sets out the following Vision for the Waikato River:

"For a future where a healthy Waikato River sustains abundant life and prosperous communities
who, in turn, are all responsible for restoring and protecting the health and wellbeing of the
Waikato River, and all it embraces, for generations to come".

The management of point source contaminant discharges has been the focus of Council regulation
for a number of years and considerable progress has been made in relation to reducing
contaminants to the Waikato River from these sources. By comparison, up until now, little
regulatory emphasis has been put on diffuse non-point source discharges to land, largely the
result of rural land use activities, and as a result, they comprise a significant risk to water quality.
Management of these effects is the primary focus of PC1.

Through that management, PC1 seeks to give effect to Te Ture Whaimana, the NPSFM and the
WRPS. PC1 is to be included as a new chapter in the Waikato Regional Plan.
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Statutory process

11. The proposed PC1 was notified for public submissions on 22 October 2016, with 1023 submissions
being received. On 3 December 2016, the Proposed PC1 (PPC1) was withdrawn over the north
eastern portion of the catchment to provide time to consult with Hauraki iwi. A variationto PPC1,
reinstating the withdrawn area and proposing some amendments to implementation dates, was
subsequently notified on 10 April 2018 with 61 submissions being received. A call for further
submissions was made on 20 August and closed on 17 September 2018. 69 further submissions
were received.

12. A Hearings Panel consisting of the five independent commissioners was appointed by Council at
two separate meetings on 14 December 2017 and 28 June 2018 (14 December 2017, resolution
WRC17/302 and 28 June 2018, resolution WRC18/241) to hear the submissions and make
recommendations to the Council on the submissions. The Panel comprised the following
commissioners with expertise in RMA law and planning, local government, rural communities, an
understanding of tikanga Maori, and ecology:

e Greg Hill (Chairperson)
e Sheena Tepania

e Trevor Robinson

e Basil Morrison

e Greg Ryder.

13. The Council delegated authority to the Hearings Panel to:
a. hear submissions on Plan Change 1 (pursuant to clause 8B of Schedule 1 to RMA)
b. make recommendations to the Council, in light of those submissions.

14. The Hearings Panel heard submissions over the course of 59 days of hearings in Hamilton between
March and September 2019. Recommendations from the Hearings Panel were provided to
Council in February 2020.

Hearings Panel Recommendations Report

15. The Panel Report sets out the recommendations of the Hearings Panel on the submissions
received, including the reasons for, and the changes required to PC1 to give effect to, these
recommendations.

16. The Hearing Panel’s evaluation under section 32AA of the RMA is included as part of the Panel
Report.

Key Panel Considerations and Recommendations

17. The Panel Report sets out a range of key policy issues, which were addressed through the hearings
process in the section 42A reports, legal submissions, evidence and in the closing statements. The
key policy issues considered are summarised at paragraph 19 of the Panel Report ‘Executive

Summary’ and include:

e The establishment of the Nitrogen Reference Point (NRP) using Overseer as the decision
support tool (DST) (unless approval of the Waikato Regional Council CEO is obtained to use
an alternative DST), despite the well-documented shortcomings of Overseer.

e The lack of certainty other DSTs could be used where they were 'fit for purpose'.

e Having to establish the NRP over the specified reference years.

e Oncethe NRP is established, having to farm either at or below that NRP, which ‘penalises’ low
emitter farms (and those early adopters of good farm practices to reduce diffuse contaminant
leaching) and 'rewards' higher emitter farms. This was seen as inequitable and would severely
impact the ability of many famers to remain economically viable. It was referred to as
‘grandparenting’.
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The perverse incentive PC1 creates to establish and retain a higher NRP, as this enables
greater farm intensity and flexibility, translating to a higher capital value for the farm.

The focus on nitrogen as the 'key contaminant' in PC1, when in many cases nitrogen is not the
most significant contaminant.

Flaws in the 75 percentile nitrogen leaching rate rule as it is based on an entire FMU, and
logistical issues because it could not be calculated until all the dairy NRPs had been
established for the FMU.

18. The Panel’s key recommendations in relation to these issues are summarised in paragraph 20 of
the Panel’s report and are as follows:

The need to establish an NRP be removed, replaced with a set of actual nitrogen leaching
numbers for each Freshwater Management Unit (FMU). This also removes the need to rely
on the 'reference years' as the basis for establishing the NRP.

The nitrogen leaching numbers form activity status triggers (permitted activity or requiring a
consent) rather than fixing the level at or below which farming must occur.

Improvements in farming practices (to reduce the diffuse discharge of contaminants) should
largely be achieved through the Farm Environment Plans (FEPs).

Deletion of the 75" percentile provisions in their current form.

Higher emitters of diffuse discharges will be under greater scrutiny as to whether they should
be required to do proportionally more to reduce the level of their discharges through resource
consents and their FEPs.

The ‘grandparenting’ aspect of PC1 is removed as there is no longer a need to establish an
NRP.

The rule regime will incentivise farming activities to have a lower nitrogen leaching rate to be
a permitted activity.

Overseer is not the only DST able to be used. The provisions will enable any ‘fit for purpose’
DST ‘certified’ by a ‘suitably qualified person’.

19. The Panel Report also summarises other significant ‘policy’ issues, and changes addressed from
the notified PC1, in paragraph 21. These key changes include:

Greater recognition of the lakes and wetlands in the PC1 catchment from an objective, policy
and rules perspective.

Acknowledgment of the Whangamarino Wetland as an outstanding water body.

Deletion of Table 3.11-2 — List of Sub-catchments showing Priority, 2 and 3 sub-catchments,
and its replacement with Table 3.11-3: Sub-catchment Application Date. The ‘Application
date’ in this case is the date PC1 is made operative, plus the number of years shown in the
‘vear’ column of the table. This table prioritises those sub-catchments which in the Panel’s
view require action more quickly than others.

Adding a new Table 3.11-2 to assist prioritisation of contaminant reduction actions in
particular sub-catchments.

Linking the stock exclusion rules from water bodies to slope and the number of stock units;
Making greater use of stock unit tests to provide for low intensity drystock farming, including
flexibility to ‘follow the grass curve’.

Provision for the expansion of Commercial Vegetable Production (CVP) as a discretionary
activity in some (limited in number and areal extent) identified sub-catchments.

FEPs remain as a key tool in reducing the diffuse discharge of contaminants, but two FEP
schedules are provided: one as a permitted activity standards-based FEP for ‘low intensity
farming’, and the second based on goals and principles for all other farming activities,
including CVP, that require a resource consent.

Provision for Certified Sector Schemes (CSS; previously Certified Industry Schemes) is
retained, but membership of a CSS does not give rise, of itself, to different activity status. A
CSS can prepare and review FEPs.
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e Not including LUC-based allocation or foreshadowing its adoption in the next Plan Change,
but acknowledging the potential for an allocation framework to be put in place and ensuring
decisions made under PC1 do not compromise the Council’s future flexibility in that regard.

Staff review of Panel Report

20.

21.

22.

23.

Council staff have reviewed the Panel Report in detail both from a policy and implementation
perspective. This review process has included the facilitation of three workshops with Councillors
on the Panel’s recommendations. In accordance with statutory responsibilities a briefing was also
held with River Settlement Iwi partners.

From a policy perspective, the recommendations are considered robust and the amended PC1
provisions will give effect to Te Ture Whaimana, the NPSFM and the WRPS, to the extent possible
within the scope of PC1.

The Panel Report has been also reviewed by independent barrister for Council, Jim Milne. This

review has confirmed that:

e There is no concern from a legal point of view with either the Panel Report or Appendix 2
containing the amended version of PC1.

e Every provision in the Plan Change was the subject of submission. The Panel has typically
identified whose submission it relies upon or is responding to in proposing an amendment.

e The Panel has also refused to make requested amendments when it has not been able to
identify a submission providing jurisdiction.

e The Panel’s attention to jurisdiction appears to be robust.

Staff have undertaken an analysis of the Panel Report and identified some minor changes that are
required to the proposed PC1 provisions. A summary of these changes is provided as attachment
2 to this report. Legal advice has confirmed that these changes can be addressed under Clause
16(2) of Schedule 1 to the RMA.

Legislative requirements

24.

PC1 must give effect to a number of statutory matters as detailed in the RMA, including the
direction provided by national policy statements, and must also deliver on statutory
responsibilities under River Settlement legislation.

National Policy Statement for Freshwater Management 2014

25.

26.

27.

National Policy Statements are issued by the government to provide direction to local government
about matters of national significance. The NPSFM (as amended in 2017) is about recognising the
national significance of fresh water and Te Mana o te Wai (the mana of the water).

Councils must set objectives for the state their communities want for their water bodies in the
future and must set limits to meet these objectives.

The NPSFM objectives that relate to water quality are (emphasis added):

“Objective A1, To safeguard:

a) the life-supporting capacity, ecosystem processes and indigenous species including their associated
ecosystems, of fresh water; and

b) the health of people and communities, at least as affected by secondary contact with fresh water;

in sustainably managing the use and development of land, and of discharges of contaminants.

Objective A2, The overall quality of fresh water within a region is maintained or improved while:

a) protecting the significant values of outstanding freshwater bodies;

b) protecting the significant values of wetlands; and

c) improving the quality of fresh water in water bodies that have been degraded by human activities to
the point of being over-allocated.”
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In September 2019 the Government released a set of proposed reforms to the NPSFM entitled
Essential Freshwater. These reforms included changes to the NPSFM and proposed the
introduction of new National Environmental Standards. The proposed changes to the NPSFM are
not relevant to the public notification of PC1 as they currently have no legal weight.
Notwithstanding the above, staff have completed an analysis of PC1 in relation to the NPSFM and
the proposed package of freshwater reforms. This has confirmed that PC1 as recommended by
the Panel will give effect to the NPSFM and is well aligned with national direction insofar as PC1
contains all of the proposed policy and implementation components currently contained within
the central government package.

Legislative requirements - River Settlement Legislation

30.

31.

The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010 gave effect to the 2009
Deed of Settlement in respect of the Raupatu claims of Waikato-Tainui over the Waikato River.
The overarching purpose of the settlement is to restore and protect the health and wellbeing of
the River for future generations. The Ngati Tawharetoa, Raukawa, and Te Arawa River lwi
Waikato River Act 2010 gives effect to the co-management deeds entered into between the
Crown and Ngati Tawharetoa, Raukawa, and Te Arawa River Iwi.

The Nga Wai o Maniapoto (Waipa River) Act 2012 gives effect to the co-management deeds
entered into between the Crown and Ngati Maniapoto. The overarching purpose of the Waipa
River Act 2012 is to restore and maintain the quality and integrity of the waters that flow into and
from the Waipa River for present and future generations.

Legislative requirements - Te Ture Whaimana o Te Awa o Waikato

32.

33.

Te Ture Whaimana for the Waikato River is set out in the schedules to the River Settlement Acts.
It is the primary direction-setting document for the Waikato and Waipa Rivers and their
catchments. Under the River Settlement Acts, Te Ture Whaimana is deemed to be part of the
WRPS and regional and district plans must give effect toit. Te Ture Whaimana contains the vision,
objectives and strategies that reflect aspirations and expectations. The vision is:

Tooku awa koiora me oona pikonga he kura tangihia o te maataamuri

The river of life, each curve more beautiful that the last

Te Ture Whaimana takes a holistic approach and aims for the restoration and protection of the
economic, social, cultural and spiritual relationships that Waikato and Waipa River Iwi and the
region’s communities have with the Waikato and Waipa Rivers. By adopting the Panel
recommendations, the Council’s Decision will give effect to Te Ture Whaimana, the NPSFM and
the WRPS to the extent that is possible within the ambit of PC1.

Requirement for public notification

34.

35.

Clause 10(4)(a) of Schedule 1 of the RMA requires the local authority to give its decision on a
proposed policy statement or plan “no later than 2 years after notifying the proposed policy
statement or plan under clause 5”. At the Council meeting on 26 July 2018, Council made the
decision to extend the decision timeframe for PC1 by 18 months to 22 April 2020.

Staff recommend that Council publicly notify its decision as per the requirements of clauses
10(4)(b) and 11 of Schedule 1 of the RMA. Staff note that in accordance with clause 14, the decision
will be subject to appeal to the Environment Court by any submitter for a period of 30 working
days and that Council will be the respondent to any appeals.
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Assessment of significance

36.

To the best of the writer’s knowledge, this decision is not significantly inconsistent with nor is
anticipated to have consequences that will be significantly inconsistent will any policy adopted by
this local authority or any plan required by the Local Government Act 2002 or any other
enactment.

Conclusion

37.

38.

39.

A hearings panel consisting of the five independent commissioners was appointed by Council in
October 2018 to hear the submissions on PC1 and make recommendations to the Council on the
submissions.

The Panel Report and recommendations are considered legally robust and the amended PC1
provisions will give effect to Te Ture Whaimana, the NPSFM and the WRPS, to the extent possible
within the scope of PC1.

Given the above, it is recommended, in accordance with Schedule 1 of the RMA, that Council
publicly notify its decision.

Attachments

1.

Proposed Plan Change 1 Waikato and Waipa River Catchments — The Hearing Panel’s

Recommendation Report.

e Appendix 1: Abbreviations and acronyms

e Appendix 2: Proposed Waikato Regional Plan Change 1 — Waikato and Waipa River
Catchments - Panel’s Recommendation Version

Minor Amendments: RMA Clause 16(2) changes.
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WAIKATO PLAN CHANGE BLOCK 1 HEARINGS:
1. EXECUTIVE SUMMARY

1. This section provides an executive summary of the plan change, its process and a ‘high
level summary of some of the more significant amendments we have recommended

from that notified in PC1 and Variation 1 (which we have referred to collectively as

PC1).
Overview
2. The Waikato and Waipa Awa are degraded. Some parts of the Awa are more degraded

than others, particularly a number of the lakes and tributaries, and the lower reaches
of the Waikato River. The degradation has occurred over a long period of time.

3. The Awa have been degraded due to human activity; from the discharges of
contaminants directly and diffusely into the rivers, including by urban stormwater and
wastewater discharges as well as agricultural and horticultural land use activities.

Some degradation is the result of wildlife (including pest fish).

4. Plan Change 1 (PC1), notified in October 2016, is the response from the Waikato
Regional Council (WRC) and the lwi Co-Governors to restoring and protecting the Awa,
as required by Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy for the
Waikato River (Te Ture Whaimana). Te Ture Whaimana sets out the following Vision:

"For a future where a healthy Waikato River sustains abundant life and prosperous
communities who, in turn, are all responsible for restoring and protecting the health and

wellbeing of the Waikato River, and all it embraces, for generations to come".

5. Point source contaminant discharges have been the focus of regulation for a number
of years and considerable progress has been made in their management. By
comparison, up until now, little regulatory emphasis has been put on diffuse non-point
source discharges to land, largely the result of rural land use activities, and as a result,
they comprise a significant risk to water quality. Management of that risk is the primary
focus of PC1.

6. Through that management, PC1 seeks to give effect to Te Ture Whaimana, the
National Policy Statement for Freshwater Management 2014 (NPS-FM) and the
Waikato Regional Policy Statement (WRPS).

1 We refer to Variation 1 when making specific reference to that Variation.
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In terms of PC1, the degraded nature of the Awa is accepted by the WRC, the Iwi Co-
Governors, and the vast majority of submitters. What is at issue is the actions needed
to remedy the degradation, and the timeframe for those actions. While PC1 seeks to
reduce the contaminant load entering the rivers from the Waikato and Waipa
catchments, it was generally accepted that significant improvements will be needed to
give effect to Te Ture Whaimana, and that PC1 is a first step in the planning framework

required to achieve Te Ture Whaimana for the Waikato and Waipa Awa.

Process

8.

The Hearing Panel (Panel) heard from the WRC and a significant number of submitters
over the course of 59 days of hearings (March to September 2019). The Panel’s
recommendations are contained in this report, as well as a revised PC1 (attached as a
separate document).

PC1 as notified

10.

11.

12.

PC1 as notified addressed four contaminants: nitrogen, phosphorus, sediment and
microbial pathogens (with E.coli as the proxy for microbial pathogens). This was a
significant area of contention between submitters. Many were of the view that Te Ture
Whaimana, the NPS-FM and the WRPS, could not be given effect to due to the limited
approach of PC1, and that accordingly, the focus of PC1 needed to be broadened

beyond the four contaminants.

We address the scope to expand the ambit of PC1 in more detail in section 4 of this
report. In summary, we have found that we have scope to include additional water
quality attributes where they are sufficiently closely connected with the content of PC1
as notified, subject to there being a sufficient evidential basis (including for the
purposes of section 32 of the RMA) to support such attributes. We found, however,

that most of the suggested additional attributes failed to meet those preconditions.

As regards our giving effect to Te Ture Whaimana, the NPS-FM and the WRPS, we
record our view that PC1 does not give full effect to them. It was not designed to do

so; rather, it is intended to be a first step in the restoration and protection of the rivers.

Giving effect to Te Ture Whaimana will require more than RMA plan changes, although
they are an important component. A range of land use changes and restoration efforts
will be needed. There is nothing in the NPS-FM requiring full effect to be given to it in
one plan change. In our view, the recommendations in this report, if accepted by the
Council, will give effect to Te Ture Whaimana, the NPS-FM and the WRPS to the extent
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that is possible within the ambit of PC1. Future regulatory and non-regulatory
processes will also be needed.

The 80-year timeframe proposed to fully achieve Te Ture Whaimana (and the long-
term water quality objectives) recognises that it will be inter-generational, requiring
farming practices and systems to change and improve over time, and to avoid or
significantly reduce diffuse contaminant discharges. Further improvements or
alternatives to point source discharges may require technologies or practices that are
not yet available or economically feasible.

The representatives of all five Iwi Co-Governors, giving evidence at the Block 1 hearing,
reluctantly accepted the 80-year time frame. However, all were clear that the timeframe
should not be extended. While they accepted that PC1 was the ‘first step in the journey’
to achieve the restoration and protection of the Awa, their view was that real and
sustained improvements need to be made to meet the 80-year (and preferably earlier)

timeframe.

The Panel accepts that the current understanding of the extent of changes needed to
achieve complete water quality restoration is that significant changes in land use
farming practices will be required, as well as land use change over time. Because of
this, PC1, as notified, sought to introduce controls to require better management of
farming/horticulture to reduce contaminant loss, and to halt further land use change
(such as to more intensive farming) until the PC1 policy and rule frameworks were in

place and monitoring results of the effectiveness of PC1 known.

Due to the extent of changes required to restore and protect the rivers in the 80-year
timeframe, the Collaborative Stakeholder Group (CSG), and subsequently the Council
in notifying PC1, adopted a staged approach. This approach required improvements
in a number of steps, the first being to put in place and implement a range of actions
for an initial 10-year period to achieve 10 percent of the required change between
current water quality and the long-term water quality in 2096. We recommend that a

staged approach be retained.

Staging recognises that immediate large-scale land use changes would likely be
socially and economically disruptive, and even if the staging required to reduce that
disruption were implemented, considerable effort and cost would still be required for
resource users, industry and WRC to set up the changes required in the first stage. A
staged approach allows time for the gathering of additional information, and innovation

in technology and practices to meet the targets and limits in subsequent regional plans.
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However, achieving the 10-year ‘targets’ by year 2026 (ten years since PC1 was first
notified) is no longer viable given the delays in the First Schedule process to date and
the likely delays before PC1 becomes operative. We recommend the ‘first 10 years’
commence when PC1 is made operative and that the delay in getting substantive
progress underway be recognised by increasing the improvement required in the first

stage to 20% of the long-term goals.

Major policy issues and summary of relevant recommendations

19.

20.

The section in the report entitled ‘Major Policy Issues’ addresses a combination of
issues fundamental to the ‘function and operation’ of PC1 as notified, which were
addressed in the section 42A reports, legal submissions, evidence and in the closing

statements. In summary, they include:

o Having to establish the Nitrogen Reference Point (NRP) using Overseer as the
decision support tool (DST) (unless approval of the WRC CEO is obtained to
use an alternative DST), despite the well-documented shortcomings of

Overseer,
o The lack of certainty other DSTs could be used where they were 'fit for purpose’;
o Having to establish the NRP over the specified reference years;
o Once the NRP is established, having to farm either at or below that NRP, which

‘penalises’ low emitter farms (and those early adopters of good farm practices
to reduce diffuse contaminant leaching) and 'rewards' higher emitter farms. This
was seen as inequitable and would severely impact the ability of many famers
to remain economically viable. It was referred to as ‘grandparenting’;

o The perverse incentive PC1 creates to establish and retain a higher NRP, as
this enables greater farm intensity and flexibility, translating to a higher capital
value for the farm;

o The focus on nitrogen as the 'key contaminant' in PC1, when in many cases
nitrogen is not the most significant contaminant;

o Flaws in the 75" percentile nitrogen leaching rate rule as it is based on an entire
FMU, and logistical issues because it could not be calculated until all the dairy
NRPs had been established for the FMU.

In summary, the Panel's recommendations on these issues are:

o The need to establish an NRP be removed, replaced with a set of actual nitrogen

leaching numbers for each Freshwater Management Unit (FMU). This also
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removes the need to rely on the 'reference years' as the basis for establishing
the NRP;

o The nitrogen leaching numbers form activity status triggers (permitted activity or
requiring a consent) rather than fixing the level at or below which farming must
occur.

o Improvements in farming practices (to reduce the diffuse discharge of
contaminants) should largely be achieved through the FEPs;

o Deletion of the 75" percentile provisions in their current form;

o Higher emitters of diffuse discharges will be under greater scrutiny as to whether
they should be required to do proportionally more to reduce the level of their
discharges through resource consents and their FEPS;

o The ‘grandparenting’ aspect of PC1 is removed as there is no longer a need to
establish an NRP;
o The rule regime will incentivise farming activities to have a lower nitrogen

leaching rate to be a permitted activity;
o Overseer is not the only DST able to be used. The provisions will enable any it

for purpose’ DST ‘certified’ by a ‘suitably qualified person’.

Other significant ‘policy’ issues, and changes addressed from the notified PC1, as

addressed in detail in the report, include:

o Greater recognition of the lakes and wetlands in the PC1 catchment from an
objective, policy and rules perspective;

o Acknowledgment of the Whangamarino Wetland as an outstanding water body;

o Deletion of Table 3.11-2 — List of Sub-catchments showing Priority, 2 and 3 sub-
catchments, and its replacement with Table 3.11-3: Sub-catchment Application
Date. The ‘Application date’ in this case is the date PC1 is made operative, plus
the number of years shown in the ‘year’ column of the table. This table
prioritises those sub-catchments which in our view require action more quickly
than others;

o Adding a new Table 3.11-2 to assist prioritisation of contaminant reduction

actions in particular sub-catchments;

o Linking the stock exclusion rules from water bodies to slope and the number of
stock units;
o Making greater use of stock unit tests to provide for low intensity drystock

farming, including flexibility to ‘follow the grass curve’;

Page 9



Page 19

o Provision for the expansion of Commercial Vegetable Production (CVP) as a
discretionary activity in some (limited in number and areal extent) identified sub-
catchments;

o FEPs remain as a key tool in reducing the diffuse discharge of contaminants,
but two FEP schedules are provided: one as a permitted activity standards-
based FEP for ‘low intensity farming’, and the second based on goals and
principles for all other farming activities, including CVP, that require a resource
consent;

o Provision for Certified Sector Schemes (CSS; previously Certified Industry
Schemes) is retained, but membership of a CSS does not give rise, of itself, to
different activity status. A CSS can prepare and review FEPs; and

o Not including LUC-based allocation or foreshadowing its adoption in the next
Plan Change, but acknowledging the potential for an allocation framework to be
put in place and ensuring decisions made under PC1 do not compromise the
Council’s future flexibility in that regard.

Values

22.

23.

24,

Section 3.11.1 of the notified version of PC1 stated a humber of community values and
uses. These were described in terms of Te Mana o te Wai (integrated and holistic well-
being of a water body) and represented by Mana Atua (the intrinsic values of water)

and Mana Tangata (the value of water arising from use by people).

It became clear through the evidence and the hearing that the Values and Uses set out
in PC1 were problematic: they could mean all things to all people, appeared internally
contradictory and, if translated into the objectives, implied a continuation of the existing
degradation of the Waikato and Waipa Awa and, potentially, acceptance of further

degradation, contrary to the objectives of Te Ture Whaimana.

Having considered all of the evidence, and the Officers’ recommendation (to delete the

Values), we recommend deleting the Values and uses section from PC1.

Objectives, Policies and Rules, including table 3.11.1

25.

We recommend substantial changes to the Objectives, Policies and Rules from those
notified in PC1. Those changes reflect the major policy issues summarised above and
give better effect to Te Ture Whaimana, the NPS-FM and the WRPS, within the ambit
of PC1.
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A summary of the rule framework (based on the revised objective and policy

framework) is:

° Permitted Activity rule 3.11.4.1 — Small and Very Low Intensity farming, subject

to conditions, with no FEP required;

o Interim Permitted Activity rule 3.11.4.2 — Farming prior to obtaining consent rule,

to enable the required resource consent applications to be staged over a five-
year period as set out in Table 3.11-3;

o Permitted Activity rule 3.11.4.3 — Low Intensity farming (including horticulture),

subject to conditions, for farming with a low Nitrogen Leaching Loss Rate as set
out in Table 1 in Schedule B and for drystock farming operating at less than 18
stock units per hectare. An FEP is required that shows how any actions and
mitigations will achieve the minimum standards set out in Schedule D1. The
FEP is not required to be certified by a Certified Farm Environment Planner;

o Controlled Activity rule 3.11.4.4 — Medium Intensity Farming, subject to

conditions, for farming with a Moderate Nitrogen Leaching Loss Rate as set out
in Table 1 in Schedule B, and drystock farming operating at greater than 18
stock units per hectare, where not located in sub-catchments of the
Whangamarino Wetland Catchment. It specifically addresses farming activities
that potentially affect the peat and riverine lake FMUs. It requires an FEP to be:
a. prepared in accordance with Schedule D2; and

b. approved by a Certified Farm Environment Planner

o Controlled Activity rule 3.11.4.5 — Existing Commercial Vegetable Production

(CVP), subject to conditions. It requires an FEP to be:
a. prepared in accordance with Schedule D2; and
b. approved by a Certified Farm Environment Planner

o Restricted Discretionary Activity rule 3.11.4.6 — Farming in the Whangamarino

Wetland Catchment as shown on Map 3.11-3. It requires an FEP to be:

a. prepared in accordance with Schedule D2; and
b. approved by a Certified Farm Environment Planner

o Discretionary Activity rule 3.11.4.7 — Farming in a Collective, High Intensity

Farming (high Nitrogen Leaching Loss Rate as set out in Table 1 in Schedule
B), and Farming not otherwise authorised, subject to conditions. It requires an
FEP to be:

a. prepared in accordance with Schedule D2; and

b. approved by a Certified Farm Environment Planner
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o Discretionary Activity rule 3.11.4.8 — Commercial Vegetable Production:

Expansion within certain specified sub-catchments shown in Table 1: Sub-
catchments with CVP growth areas; and
o Non-Complying Activity rule 3.11.4.9 — Land Use Change and CVP that does

not meet the conditions in rule 3.11.4.8.

Stock exclusion was a major issue raised by a number of submitters. The requirements
for stock exclusion are set out in the revised Schedule C -— Minimum Farming
Standards. This, among other things, requires stock exclusion from water bodies in
specified circumstances and restrictions on the use of sacrifice paddocks and winter

forage crop grazing.
In summary, stock are to be excluded from water bodies on land:

(a) With a slope of up to 15 degrees; or
(b) With a slope over 15 degrees where the stocking rate in any paddock adjoining

a water body exceeds 18 stock units.

The result is that farmers running fewer than 18 stock units in paddocks adjoining a
water body on land over 15 degrees, will not need to fence those water bodies.

Certified Sector Schemes (CSS) were recognised in the notified PC1 as a means by
which a farming activity could be permitted if ‘registered to a Certified Industry Scheme’.
We accept there are benefits from CSSs, and while we have retained them, we have
not provided for them per se as a permitted activity as notified in PC1. We propose
that a CSS will be able to, among other things, prepare and review FEPs.

Recognising that not all farming activities can give immediate effect to all the
requirements of PC1l (such as stock exclusion and producing FEPs), we have
recommended time frames to comply with the PC1 rules for identified sub-catchments.
The sub-catchments and dates are set out in Table 3.11-3: Sub-catchment Application
Date. The ‘Application date’ is the date PC1 is made operative, plus the number of

years shown in the ‘year’ column of the table.

We have clarified that the rules do not preclude the ability to apply for a resource
consent, including for land use, at any time, notwithstanding the particular dates by

which certain applications must be applied for.
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Table 3.11.1

33.

34.

35.

36.

37.

38.

39.

Objectives 1 and 3 of PC1 as notified refer to specified ‘water quality attribute targets’
in Table 3.11-1. Table 3.11-1 set short-term and long-term (numerical) water quality
targets to be achieved for the Waikato and Waipa river mainstem and their tributaries,

and long term (again numerical) water quality targets for four lake FMUs.

Given the significance of Table 3.11-1 (referred to as a cornerstone of PC1) and the
level of concern expressed about its content and meaning from a wide range of
submitters and planning and water quality experts, we requested early in the hearing

process that expert conferencing take place in relation to Table 3.11-1.

The experts at the expert conferencing sessions and who had input into the associated
Joint Witness Statement were unable to reach a unified consensus on what attributes
were to be recommended for inclusion in Table 3.11-1. There were also considerable
differences in opinion as to the appropriate numerical values for the attributes specified.

It was clear to us, however, both from the evidence of experts called by WRC, and from
the Joint Witness Statement, that Table 3.11-1 could not remain as notified. WRC'’s
evidence identified errors in the notified table, and there were attributes (e.g. water
clarity) where there was a clear consensus of expert opinion that the existing approach
was unsatisfactory. The Joint Witness Statement also emphasised the uncertainty in
specifying long-term numerical goals, recommending that those values be regarded as

interim.

As a result, we have recommended significant amendments to the way the long-term
values are referred to and used in the objectives and policies; to focus Objective 1 in
particular on the narrative objectives of Te Ture Whaimana rather than on Table 3.11-
1, and to amend the description of those long-term numerical values so that they are

no longer characterised as ‘targets’ for the purposes of the NPS-FM.

By contrast, we have recommended greater clarity that Objective 2 (notified Objective
3) is a Freshwater Objective in terms of the NPS-FM, designed to be achieved by the
specified short-term values, which are therefore appropriately characterised as ‘limits’
and ‘targets’. As above, we have recalculated those short-term limits and targets to be

20% of the improvement required to meet the long-term goal in each case.

As regards the appearance of the Table, we accept the Officers’ recommendation that

it be sub-divided to aid understanding of the information it provides.
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In relation to the content of Table 3.11-1;

o We accept the recommendations of the majority of experts regarding
amendments to the TN and TP values for the Waikato River mainstem:;

o We find that although it is desirable to specify nutrient values for the tributaries,
the various options recommended by the experts are all flawed in concept or
lacking a sufficient evidential foundation (in particular, sufficient information to
enable us to undertake the evaluation required under section 32AA) for us to
recommend. We therefore recommend that current state nitrate, ammonia and
DRP values be specified in the interim pending further data and analysis that
would enable development of tailored targets for individual sub-catchments. We
emphasise that those current state placeholders, where met, do not imply that
the current state is acceptable at all sites;

o We recommend revised water clarity values based on a long-term goal of 90%
of samples being greater than 1 metre in the absence of clear evidence that a
lower standard provides for the objectives of Te Ture Whaimana relating to safe
swimming;

o We recommend an enlarged set of E.coli metrics in line with the 2017 revision
of the NPS-FM, adopting Band A (from the NPS-FM) as the basis for the long-
term values specified;

o Although desirable in principle, we have not recommended short-term limits and
targets for lakes, finding the evidential basis for specifying such values to be
insufficient;

o We have recommended inclusion of TN and TP values for Whangamarino
Wetland, relying on Dr Robertson’s evidence for DoC, which we found both
convincing and largely uncontradicted;

o We have not recommended narrative attribute targets for other wetlands, finding
the suggested targets both vague and lacking adequate analysis of potential

costs to enable evaluation under section 32AA.

We have reviewed the various additional attributes suggested for inclusion in Table
3.11-1. We found that temperature, heavy metals and hydrological attributes were out
of scope- not being ‘on’ the Plan Change. Of the balance of attributes, we have tested
the evidence, concluding that in each case, there was an insufficient evidential basis

to justify their inclusion.
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We have, however, recommended non-regulatory methods focused on creating a
feedback loop between measurements of ecological health (through WRC’s REMS

ecological monitoring) and the monitoring of water quality in terms of Table 3.11-1.

We considered, but have not recommended, further divisions of the existing Freshwater
Management Units.

Implementation Methods

44,

45.

46.

PC1, as notified, included 12 non-regulatory “Implementation Methods”, which the
section 42A report recommended deleting. We recommend deleting a number of these

Methods, retaining others and adding two new methods.

The Methods we recommend retaining (with some maodifications) include those

addressing:

o Lakes and Whangamarino Wetland,;

o Sub-catchment scale planning;

o Accounting system and monitoring;

o Monitoring and evaluation of the implementation of Chapter 3.11;

o Support, research and dissemination of best practice guidelines to reduce

diffuse discharges.

In response to the extensive submissions and evidence we heard (primarily from
individual farmers and community collectives) regarding the impact of koi carp and
Canada geese on waterways within the Catchment, we have included Implementation

Methods for these pest species.

Additional Issues for Council to Consider

47.

48.

In the course of our report, we have recommended that WRC consider instituting
variations in respect of two issues. The first is to address a cross-boundary issue
highlighted in the appeals related to Bay of Plenty Plan Change 10. Officers suggested
a policy to address the point, but we found the recommended relief unsatisfactory for
a range of reasons. In our view a variation is required to adequately address it once

those appeals are resolved.

The second area relates to groundwater quality, which we found to be something of a
‘hole’ in the Plan Change, given the evidence we had of degraded groundwater quality
in certain areas of the Catchment. However, we lacked both clear jurisdiction and a

sufficient evidential base to recommend an appropriate response.
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INTRODUCTION AND OVERVIEW

The Plan Change

49.

50.

51.

52.

PC1 addresses the degraded nature of the Waikato and Waipa Awa. Some parts of
the Awa are more degraded than others, particularly a number of the lakes and
tributaries, and the lower reaches of the Waikato River. That the Awa are degraded
was not in dispute; and accepted by the WRC, the River (and other) Iwi, and the vast
majority of submitters. What was at issue is what actions need to be taken and the

timeframe over which these actions are taken, to address the degradation.

PC1 is the WRC and their Iwi Co-Governors’ response - to restore and protect the Awa
as required by Te Ture Whaimana o Te Awa o Waikato/Vision and Strategy for the
Waikato River (Te Ture Whaimana)?, as well as giving effect to the National Policy
Statement for Freshwater Management 2014 (NPS-FM), to the extent possible in terms

of the provisions of PC13.

The rivers have been degraded due to, among other things, discharges of contaminant
directly and diffusely onto the rivers. Much of this is from human activity, with some as
the result of wildlife (including pest fish). We accept that over time there has been a
significant improvement in the way urban and industrial wastewater has been treated
in the Waikato and Waipa catchments. However, greater improvements will need to
be made to give effect to Te Ture Whaimana. This plan change addresses objectives
and policies relating to point source discharges, with the rules being in the operative
Waikato Regional Plan (WRP).

The greater risk to water quality today is from non-point source discharges to land, or
contaminants over a wide area, if only because, to date, these discharges have been
the subject of limited regulation. PC1 seeks to reduce the contaminant load entering
the rivers from the Waikato and Waipa catchments and, as mentioned above, has been
developed to achieve, to the extent possible, Te Ture Whaimana and give effect to the
NPS-FM.

w N

We discuss Te Ture Whaimana in greater detail later in this report.
We discuss the extent to which PC1, as notified, can give effect to Te Ture Whaimana and the NPS-
FM later in this report.
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PC1, as notified and as set out in the section 32 report is a first step in the planning
framework required to achieve Te Ture Whaimana for the Waikato and Waipa Rivers.

The Hearing Panel and its Delegated Authority

54.

55.

56.

57.

58.

The Hearing Panel comprised five independent hearing commissioners:

° Mr Greg Hill — Chairman;
. Mr Basil Morrison;

. Mr Trevor Robinson;

° Dr Greg Ryder; and

. Ms Sheena Tepania;

The Hearing Panel was delegated the responsibility by WRC to hear and make
recommendations on the plan change pursuant to section 34A of the RMA. This report,
and the attached revised recommended plan provisions, forms our recommendations
to the WRC.

The Hearing Panel heard from the WRC and a significant number of submitters over
the course of 59 days of hearings (March to September 2019). The Panel wishes to
record its appreciation to all of those people and parties who lodged submissions and
presented before the Panel, often on a number of occasions. The Panel was
impressed by the commitment of the submitters, particularly lay submitters in terms of
their efforts to understand PC1 and its implication for them; to coordinate with other
submitters to present cogent and fulsome cases and to offer 'solutions' of how to make
PC1 'work' while still giving effect to Te Ture Whaimana and the NPS-FM. The Panel
wishes to acknowledge their time and commitment to the PC1 submission and hearing

process.

The Panel also wishes to acknowledge and thank the section 42A authors, and in
particular Mr McCallum-Clark, for their comprehensive reporting addressing the wide
range of issues and views raised in the submissions. We also appreciated their
assistance and responses to questions posed by the Panel throughout the hearing

process.

We also wish to record our sincere thanks to the Rice Resources team, and in particular
Mr S Rice, for their excellent management and administration of the entire hearing

process. The smooth and efficient running of the hearing process was largely due to
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their skills, patience and understanding of the complex nature of the RMA hearing
process.

Structure of the Recommendation Report

59.

The structure of this report is as follows:
(a) Section 1 provides an executive summary of our recommendations;

(b) Section 2 covers the procedural and substantive background to PC1 and the
hearing process. That includes a discussion of the current state of the Waikato and
Waipa Rivers;

(c) In section 3, we discuss the statutory framework underpinning our
recommendations, focusing on the various higher order documents feeding into the

conclusions we have reached;
(d) Section 4 covers key legal issues that are relevant to our recommendations;

(e) In section 5, we discuss key policy issues that underpin PC1. That includes the

issue of ‘grandparenting’ that occupied so much of our hearing;
(f) Section 6 discusses the values and uses covered in notified section 3.11.1;
(g) Section 7 addresses the objectives of PC1;

(h) In section 8, we discuss Table 3.11.-1, which contains the short and long-term

numerical water quality values we recommend for the catchment;

(i) Section 9 addresses the policies of PC1, broken down into policies specific to
diffuse discharges, policies specific to point source discharges and policies

common to them both;

() Section 10 relates to the non-regulatory implementation methods in notified section
3.11.4;

(k) Section 11 addresses the rules, and the schedules supporting those rules;
(I) Section 12 covers the prioritisation of sub-catchments in (now) Table 3.11-3;

(m) Section 13 addresses Part B of PC1 and the extent to which PC1 should regulate

plantation forestry;
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(n) Section 14 addresses Part D of PC1, which contains a series of consequential
changes to the WRP;

(o) Section 15 addresses the terms to be added to the Glossary of the WRP in order
to assist implementation of what will be Chapter 3.11.

There are two appendices to our report. The first is a table of abbreviations and
acronyms we have used throughout our report to assist its readability. The second is

our recommended revised PC1.

Notification of Plan Change 1 and Variation 1

61.

62.

63.

64.

PC1 was publicly notified on 16 October 2016. At the close of submissions, over 1000
submissions had been lodged, many of which are substantial. A wide range of views
were expressed, with many submitters seeking the abandonment of regulatory control
over farming; a significant proportion supporting the 'direction of travel', but seeking
different ways or timeframes to get there; and a number of other submitters seeking
that more be achieved sooner. It appeared to us, as acknowledged in the Block 1
section 42A report, that practically every provision of PC1 had been submitted on,
seeking their retention, deletion or amendment. Additional provisions have also been

sought.

Following notification of PC1, Pare Hauraki raised concerns with WRC that it had not
been consulted with in the manner required by the RMA. WRC withdrew part of PC1
on 3 December 2016 in order for consultation to take place, with the result that PC1
did not apply in an identified section of the Waikato catchment. Most provisions of PC1

remained unchanged other than those applying specifically to the withdrawn areas.

On 10 April 2018, WRC notified Variation 1 (Varl) to PC1 for public submissions. In

summary, Varl made the following amendments to PC1:

o Amendments to reinstate the previously withdrawn provisions and areas;
o Amendments to key dates for landowners, including dates for Registration and
providing a NRP, as well as dates for FEPs and stock exclusion; and

o Amendments arising from consultation with Pare Hauraki.

While Varl followed a separate submission process to the rest of PC1, further
submissions were called for at the same time, so that these two processes could be
brought together before the section 42A reporting and hearing process. Clause 16B of

the First Schedule provides that from the point when Varl caught up with PC1
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procedurally, the two documents merged with the result that Varl has the effect of
changing PC1 from that point. In addition, submissions on those parts of PC1 that
were changed by Varl are now considered to be submissions on Varl.

71 further submissions were received.

Consideration of Submissions

66.

67.

68.

69.

Under Clause 10 of the First Schedule of the RMA we are required (as is the Council)
to set out: the reasons for accepting or rejecting submissions and, for this purpose,
may address the submissions by grouping them according to— (i) the provisions of the

proposed plan to which they relate; or (ii) the matters to which they relate.

We have grouped the submissions in terms of both (i) and (ii) above. While individual
submissions are addressed in this report, given the significant number of submissions,
the breadth of outcomes sought, as well as the humber of overlapping submissions
that seek similar outcomes (but pose different wording as the solution), it is neither
practical nor possible to specifically reference all submissions in the text of the report.
Given this, and that our recommendations are based on all of the submissions, as well
as the extensive evidence we received and heard, we have determined, in the main,

not to make extensive reference to any one submitter.

We have, for efficiency reasons, largely relied on the summary of submissions set out
in the Officers’ 3 section 42A reports. However, we note that these were prepared prior
to the evidence being lodged and heard. Our recommendations have been based on
all of the submissions and the evidence received and heard. We record that while
many of the submissions may not be expressly referred to, nevertheless all have been

taken into account when making our recommendations.

In relation to the further submissions, they can only support or oppose an original
submission. Therefore, if we have accepted the original submission, then a supporting
further submission is also accepted. Conversely, if the further submission is an
opposing one, then it is rejected. If we have rejected an original submission, then a
supporting further submission is also rejected, and any opposing further submission is
accepted. Where we have accepted in part an original submission, then any further

submission (supporting or opposing) is also accepted in part.
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Evaluation reports - section 32 and 32AA of the Resource Management Act 1991

70.

71.

72.

Before notifying a Regional Plan or plan change (as in this case), the Council is required
to prepare an evaluation report(s) in accordance with section 32 of the RMA. Such an
evaluation report must, generally, examine whether the proposed objectives of the
policy statement or plan are the most appropriate way to achieve the purpose of the
RMA, and whether the policies, rules and other methods of the policy statement or plan
are the most appropriate way to achieve the objectives. The Council did this as part of
its plan change preparation process.

The Hearing Panel is required to include in its recommendations a further evaluation
of any proposed plan changes in accordance with section 32AA of the RMA. This
evaluation is only for the changes that we recommend be made and is undertaken at
a level of detail that corresponds to the scale and significance of the changes. The
entire hearing process and the Hearing Panel's deliberations have constituted its
review for the purposes of section 32AA of the RMA. The hearing sessions for each
topic enabled the Hearing Panel to test possible amendments to the provisions of PC1
as notified.

The Hearing Panel’s evaluation is based primarily on the Council’s original section 32A
report, any section 32AA evaluation provided by Council or other submitters during the
course of the hearings, and the information and analysis contained in submissions,
questions and responses, and supporting evidence presented to the hearings. In
summary, this Recommendation Report and the Revised PC1 provisions constitute our

section 32AA evaluation.

Te Ture Whaimana and Co-Governance/Co-Management

73.

PCL1 differs from other regional plan changes under the RMA in (at least) two important

respects.

. Te Ture Whaimana o Te Awa o Waikato - The Vision and Strategy for the
Waikato River, is unique to the Waikato and Waipa catchments. As will be
discussed in more detail later, PC1 is required to give effect to it. The WRC
and many submitters noted that will be challenging due to what Te Ture
Whaimana requires and the current state of much of the Awa.

o The cultural and legislative context that underpins Te Ture Whaimana also

needs to be understood.
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There are three Acts that relate specifically to the Waikato and Waipa Rivers:

o Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010;
o Ngati Tuwharetoa, Raukawa and Te Arawa River lwi Waikato River Act 2010;
and

o Nga Wai o Maniapoto (Waipa River) Act 2012.

These three Acts establish co-governance arrangements for the Waikato and Waipa
Rivers and their catchments. The iwi partners in the development of PC1 are Ngati
Maniapoto, Raukawa, Ngati Tiwharetoa, Te Arawa River Iwi and Waikato-Tainui. All
are submitters to PC1 and presented evidence to the Hearing Panel as part of a joint

case.

We note that the background discussion of the co-governance arrangements in Part A
of PC1 describes the iwi partners as ‘River Iwi’. While each of the iwi partners is
undoubtedly a River Iwi, describing them collectively as “the River Iwi”implies that there
are no other River Iwi, which is not correct. In particular, it was pointed out to us by
representatives of Ngati Koroki Kahukura Trust that section 70 of the Ngati Koroki
Kahukura Claims Settlement Act 2012 records the Crown’s acknowledgement that
Ngati Koroki Kahukura “are a river iwi”. We have therefore clarified the references in
the background discussion to be clear which iwi are being referred to. For the same
reason, when we refer to Ngati Maniapoto, Raukawa, Ngati Tawharetoa, Te Arawa
River lwi and Waikato-Tainui collectively in this report, we have described them as the

Iwi Co-Governors.

The process for preparing, reviewing, changing or varying the WRP is set out in the
legislation. This includes a requirement for the Council to establish a Joint Working
Party with each of the Iwi Co-Governors, for the purposes of making joint

recommendations to the Council on the following aspects of the plan change:

. The process to be adopted for the preparation of the plan change;
. The general form and content of any document to be drafted for the purposes
of consultation or notification; and

. The content of a planning document to be notified.
It was through these mechanisms that the scope of PC1 was agreed (see the

discussion later in this section of our report, under the heading Overview of the Plan

Change and its development).
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A single joint working party, Te Ropu Hautu (TRH), comprising representatives from
the Iwi Co-Governors and the Council was established to fulfil the legislative
requirements (set out above) and to provide management oversight of the PC1 project.
The WRC and TRH later established a co-governance committee referred to as the
Healthy Rivers Wai Ora (HRWO) Committee, comprising equal number of
representatives from iwi and the regional council (councillors). The purpose of the

HRWO Committee was to make recommendations to the WRC on the content of PC1.

We discuss Te Ture Whaimana in much greater detail in the next section of our report.
For present purposes, it is sufficient to record that Te Ture Whaimana states that the
Waikato and Waipa Rivers are degraded and require, among other things, restoration
and protection. The Vision is

"For a future where a healthy Waikato River sustains abundant life and prosperous
communities who, in turn, are all responsible for restoring and protecting the health and
wellbeing of the Waikato River, and all it embraces, for generations to come".

Te Ture Whaimana was developed to respond to four fundamental issues:

° The degradation of the Waikato River and its catchment has severely
compromised Waikato River iwi in their ability to exercise mana whakahaere or
conduct their tikanga and kawa;

. Over time, human activities along the Waikato River and land uses through its
catchments have degraded the Waikato River and reduced the relationships
and aspirations of communities with the Waikato River;

o The natural processes of the Waikato River have been altered over time by
physical intervention, land use and subsurface hydrological changes. The
cumulative effects of these uses have degraded the Waikato River; and

. It will take commitment and time to restore and protect the health and wellbeing
of the Waikato River.

It is acknowledged that the full achievement of the Vision, and a number of the
objectives, will require non-RMA processes and activities in parallel to PC1, as well as

future plan changes.

Overview of the Plan Change and its Development

83.

PC1 was developed in partnership with iwi as a co-management project, and alongside

the community as a collaborative planning project. One of the main strategies for
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working alongside those with an interest in PC1 was to establish the Collaborative
Stakeholder Group (CSG).

The purpose of the CSG was to bring stakeholders together to act as a central conduit
for stakeholder and broader community involvement, where the members represented
Maori interests, local communities and agricultural sectors. The CSG reviewed
extensive technical information (environmental, cultural, social and economic) and

used this information to inform recommendations regarding the content of PC1.

A Technical Alliance was also established for PC1, comprising a Technical Leaders
Group (TLG) and a wider Technical Support Group. These groups were established
to provide technical support to the CSG. The CSG and TLG process is outlined in
sections B.2 and C.1 (respectively) of the section 32 report.

As part of the plan change development, the CSG proposed a policy mix to initiate
improved water quality in the catchment, with most actions tied to reducing contaminant

loss by the rural sector. Four scenarios were developed and included:

° Scenario 1: Substantial improvement in water quality for swimming, taking food,
and healthy biodiversity. This involved an improvement in water quality
everywhere, even if it is already meeting the minimum acceptable state;

° Scenario 2: No further degradation in water quality, and improvements to at
least minimum acceptable state;

o Scenario 3: Some general improvement in water quality for swimming, taking
food, and healthy biodiversity, even though this may not reach the minimum
acceptable state everywhere; and

. Scenario 4: No further degradation in current water quality, despite projected
extra contaminant loads (the nitrogen load-to-come) emerging from
groundwater (These scenarios are described in detail on pages 5-6 of Doole et
al. (2015a)).

The CSG adopted Scenario 1. Scenario 1, a key output of the HRWO process, defined
goals of substantial improvement in water quality for swimming, taking food, and
healthy biodiversity. As above, it involved an improvement in water quality at all sites
in the catchment, even if that site was already meeting the minimum acceptable state.
The timeframe for meeting the ultimate set of targets defined in Scenario 1 was 80
years, with PC1 aiming to take actions over a 10-year period that will make a 10%

improvement towards achieving the target states.
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As we address later, there was considerable disquiet from a number of submitters
about the HRWO modelling, its outputs, the basis on which the CSG adopted Scenario
1, and ultimately the provisions of PC1 as notified.

The final suite of provisions for PC1 developed by the CSG was presented to the
HRWO Committee for its approval, prior to WRC making a final decision on the
proposed plan change. WRC then publicly notified PC1.

As a high-level overview, the CSG (and ultimately WRC) determined PC1 should only
address four contaminants - nitrogen, phosphorus, sediment and pathogens (with
E.coli as the proxy for pathogens). An 80-year timeframe to achieve the water quality
objectives of Te Ture Whaimana was also agreed, which, among other things, requires
the rivers to be safe for swimming and taking food from. This is addressed in the
section 32 report.

A number of parties, in their submissions and evidence, questioned the robustness and
appropriateness of the CSG process, and the extent to which the Hearing Panel was
'bound' by the process and outcome. While a number of parties supported the CSG
process and outcome, a significant number of other submitters did not. We heard
evidence both from submitters who felt that their interests had not been represented in
the CSG process, and from submitters whose representatives had found themselves

in a minority (and were aggrieved about the way in which that situation came about).

While we do not need to dwell on the CSG process (for the reasons set out in the
following paragraph), we think Mr Salmon's evidence for Qji,* sums up the views of

most of the people we heard from on this matter:®

“l regard Waikato’s Healthy Rivers Wai Ora collaborative process as an important and
genuine attempt by the regional council to engage effectively with its stakeholders on
a long-standing environmental issue with big policy and stakeholder implications. In a
comparative perspective, Healthy Rivers is of high interest for three reasons, in
particular. First, for the way the process design fully recognised and accommodated
the co-governance arrangements that, at the time, were unique to the Waikato.
Second, for its constitution of a separate Technical Leadership Group (TLG), to
facilitate participants’ and Council’s access to information that was independent and of
high quality and credibility. TLG members responded to requests for information and

technical judgments but were excluded from the formal consensus-forming and voting

Mr Salmon was asked by WRC to provide input on the design of the collaborative process.
Mr Salmon, Block 1 evidence in chief - paragraphs 3.1 and 3.7.
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processes. Third, for the way the CSG departed from the prevailing consensus-based

model, by allowing voting; and how in the end this may have hampered the ability of

the region to find a shared solution to what is widely accepted as a major environmental

issue.

The conclusion | have reached in my draft report comparing ten collaborative
processes is that in the Waikato case, the design of the process, and especially its

provision for voting, appears to have contributed to enhancing rather than resolving

community divisions.” [Underlining added].

On the opening day of the hearings, we asked Mr Milne for his view as to the extent to
which the Hearing Panel was bound by the CSG process and outcome. His submission
(and that of a number of other legal counsel) was that the Hearing Panel was not bound
by the process and outcome, and that the Hearing Panel was required to make its
recommendation based on the submissions and evidence it heard, and any changes
made supported by the requirements of section 32AA of the RMA. He said, in short,
that the CSG's process and outcome was an "historical explanation”. We agree with

Mr Milne’s description of the position.

Given our views expressed above, we have deleted the section entitled — “Background
and Explanation - Collaborative Process”, from Part A of Chapter 3.11, as well as
references elsewhere to the CSG its process and the opinions the CSG had on aspects
of PC1. This is because the CSG process simply provides an explanation of how the
Plan Change was developed. It is unnecessary to record this background in the final
plan change document. We have also deleted the section titled “Consultation”. This
for the same reason as above; it provides an explanation of how the Plan Change was

developed, and is not required in the final plan change document.

The limitation of PC1 to the four contaminants was a significant area of contention
between submitters. Many argued that Te Ture Whaimana, the NPS-FM and the RPS,
could not be given effect to due to the limited approach of PC1, and that accordingly,
the focus of PC1 needed to be broadened beyond the four contaminants. We address
the issue of scope from a legal perspective in more detail in section 4 of this report.
Policy and science issues around enlarging the focus of PC1 to include additional

attributes are discussed in section 8.

However, we emphasise that in our view PC1 does not give full effect to Te Ture
Whaimana, the NPS-FM and the RPS, and importantly it was not designed to do so;

but rather to be a first step in the restoration and protection of the Awa.
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As has been set out, giving effect to Te Ture Whaimana will require more than RMA
plan changes (albeit that they are an important component). A whole range of land use
changes and restoration efforts will be required. It will be also be inter-generational,
requiring a number of subsequent regulatory and non-regulatory processes. Moreover,
there is nothing in the NPS-FM requiring full effect to be given to it in one plan change.®
It is our view, that the recommendations made by us, and if accepted by the Council,
will give effect to Te Ture Whaimana, the NPS-FM and the RPS to the 'extent that it is

able' in terms of the scope of PCL1.

The 80-year timeframe proposed to fully achieve the Vision and Strategy (and the long-
term water quality objectives) recognises that it would be inter-generational, requiring
farming practices and systems to change and improve over time (in terms of land
management practices to avoid or significantly reduce diffuse contaminant discharges),
require further improvements or alternatives to point discharges - with an
acknowledgment that this may require technologies or practices that are not yet

available or economically feasible.

Evidence from witnesses’ appearing on behalf of the Iwi Co-Governors at the Block 1
hearing was that the 80-year timeframe was accepted (albeit reluctantly) by all of the
five iwi partners for the reasons set out above. However, all of the iwi were clear that
the timeframe should not be extended. While they accepted that PC1 was the 'first
step in the journey' to achieve the restoration and protection of the rivers, real and
sustained improvements needed to be made so as to meet the 80-year (though

preferably earlier) timeframe.

We accept that the current understanding of the extent of changes needed to achieve
complete water quality restoration is that significant changes in land use farming
practices will be required, as well as land use change over time. Because of this, PC1,
as notified, sought to introduce controls to require the 'better management' of
farms/horticulture to reduce contaminant loss, and to halt further land use change (such
as to more intensive farming) until the PC1 policy and rule frameworks was in place

and monitoring results of the effectiveness of PC1 were known.

Section E - Progressive Implementation Programme - policy E1(c) provides that December 2030 is the
final deadline for full implementation of the policies of the NPS-FM. Full implementation, however, does
not mean that the timeline for meeting the targets that have been specified cannot extend beyond that
deadline

Ms Schaafhausen (Waikato-Tainui), Mr Kaati (Ngati Maniapoto), Ms Eparaima (Raukawa), Ms Forrest
(Te Arawa) and Mr Rameka (Ngati Tawharetoa).
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Due to the extent of changes required to restore and protect the rivers in the 80-year
timeframe, the CSG, and subsequently the Council in notifying PC1, adopted a staged
approach. This approach required improvements in a number of steps - the first of
which is to put in place and implement the range of actions for an initial 10-year period
that will be required to achieve 10 percent of the required change between current

water quality and the long-term water quality in 2096.

We address the "initial 10-year period" in more detail later, but note that the reference
to achieving the 10-year 'targets' by year 2026 (ten years since PC1 was first notified)
is no longer viable given the delays in the First Schedule process to date and the likely
delays before when PC1 will become operative.

The staged approach recognised that immediate large-scale land use changes would
likely be socially and economically disruptive, and even if the staging required to reduce
that disruption were implemented, considerable effort and cost would still be required
for resource users, industry and WRC to set up the changes required in the first stage.
The staged approach also allows time for the gathering of additional information, and
innovation in technology and practices that will be needed to meet the targets and limits

in subsequent regional plans.

The approach to reducing contaminant losses from farm land in PC1 as notified

included:

o Requiring farms to be registered with the Council, so that it understands the
magnitude of the diffuse discharge issue, and as the basis to regulate each
farming activity;

o Stock exclusion from water bodies as a priority mitigation action;

o Farm Environment Plans (FEPS), including for commercial vegetable producers,
to show how contaminant leaching loss would be reduced by good farming
practices, as well as identifying additional mitigation actions to reduce diffuse
discharges by specified dates;

o A property scale nitrogen reference point (NRP) to be established by modelling
current nutrient losses from each property over defined reference years, with no
property being allowed to exceed its reference point in the future and higher

dischargers being required to reduce their nutrient losses;® and

This is what many submitters referred to as "grandparenting”. The issue they raised is that this approach
rewards those who have a higher N leaching rate and penalises those who had a low N leaching rate
(as they lose the flexibility to farm at a higher intensity and increase their N leaching).
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o Restricting or preventing land use change from tree cover to animal grazing, or
any livestock grazing other than dairy or arable cropping to dairy, or any land
use to commercial vegetable production.

With respect to point source discharges, PC1 includes objectives and policies that
apply to these discharges. The existing provisions, including rules, in the WRP will
continue to apply. However, municipal and industrial point source dischargers will be
required to review their discharges in light of PC1 (and Te Ture Whaimana) and the

water quality objectives, and sub-catchment limits and targets that have been set.®

The NPS-FM includes a requirement to define the water bodies to be managed, and
set outcomes, limits, targets and other measures to achieve those outcomes. In
accordance with this framework, a Waikato and Waipa River catchment boundary was

established and divided into eight Freshwater Management Units (FMUs). These are:

o River FMUs
. The Lower Waikato River FMU
. The Middle Waikato River FMU
o The Upper Waikato River FMU
o The Waipa River FMU

. Lake FMUs
o Dune lakes
o Riverine lakes
o Volcanic lakes
o Peat lakes.

A number of submitters (e.g. Fish and Game, DoC, WPL and Miraka) suggested that
the scale of the FMUs was inappropriate (mostly stating they were too large) for any
meaningful community value setting and management approach. A small number of
submitters (e.g. WPL and Miraka) sought additional FMUs be included. We address
this issue later in section 8 of our report below.

As part of the discussion of the inter-generational nature of full achievement of Te Ture Whaimana, PC1
implied that section 128 reviews would not be used for this purpose. We discuss further below what
direction we recommend PC1 provide in this regard.
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Overview of the Waikato and Waipa River Catchments

The Waikato River

108.

109.

110.

111.

112.

The Waikato River’'s catchment covers 14,260 square km, 12 percent of the area of the
North Island. It is New Zealand’s longest river. The headwaters start in the central
North Island volcanic zone (Mt Ruapehu), 2,797 metres above sea level, in the form of
several tributaries of Lake Taup0d, including the Tongariro River. Additional water is
diverted from the headwaters of the Whanganui, Whangaehu and Moawhanga Rivers
into the catchment through the operation of the Tongariro Power Development. From
the boundary of the area the subject of PC1 at the outlet from Lake Taupd, the Waikato
River flows north across the volcanic plateau, passing through eight hydro-electric
dams, and onto the lowlands from Cambridge to Mercer. The river finally flows into the
Tasman Sea at Port Waikato after a journey of 425 km from Lake Taupd.

While the Waikato River is fed by more than 17,000 km of tributary streams, it is
considered to be a lake-fed river. As we have noted, PC1 separated the Waikato River
into three FMUs: Upper Waikato River; Middle Waikato River and Lower Waikato River.
In broad terms, the Upper Waikato FMU covers the Waikato mainstem and tributaries
from the Lake Taupo Outlet to Karapiro Dam. Middle Waikato FMU ends at the Waipa
River confluence at Ngaruawahia. The Lower Waikato FMU ends at the landward

boundary of the coastal marine area.

The Waikato River provides a habitat for a variety of freshwater flora and fauna, with
at least 21 species of native fish and crustaceans (including Nationally Vulnerable
Shortjaw kokopu and Lamprey) and 13 species of introduced fish, including trout and

salmon. Some introduced fish, such as koi carp and gambusia, are pest species.

The Waikato River is a tupuna (ancestor), a taonga (treasure), and the mauri (life force)
of Tainui Waka and Ngati Tawharetoa. The river has significant cultural,
environmental, economic and social/recreational values both locally and nationally.
These values (both intrinsic values and use values) have been articulated through the

process outlined in the NPS-FM and formed part of PC1 as notified.

The Block 1 section 42A report records that the predominant land uses in the Upper
Waikato River FMU are pasture and cropping (49%) and exotic forest (39%). The
remaining area is covered with indigenous vegetation (13%) and very small areas of
lakes, wetlands and urban areas. Significant areas of the Upper Waikato FMU have

been converted from exotic forestry to dairy since 2000. Based on information supplied
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to us by WRC under cover of a memorandum dated 27 March 2019, most of those
conversions by land area occurred between 2010 and 2016. The land use in the Middle
Waikato FMU is predominantly pasture and cropping (74%), with indigenous vegetation
covering 19%. The remaining area is exotic forest (5%), with small amounts of urban
and lake and wetlands area, less than 2%. The Lower Waikato FMU land use is also
dominated by pasture and cropping (75%) with 12% indigenous vegetation. The
remainder is made up of urban environments (3%), with exotic forest and lakes and
wetland areas making up the final 10%.° Commercial vegetable production makes up

a small percentage of the area, but is a ‘high value use’ of this FMU.

The Waipa River

113.

114.

115.

The Waipa Catchment covers 306,569 ha and is dominated by the Waipa River
mainstem and associated tributaries. The Waipa River is the single largest tributary of
the Waikato River. The Waipa River starts at the Pekepeke wetland adjacent to the
Rangitoto Range in the southern King Country, southeast of Te Kuiti. From there it
flows through land that was once native bush, wetlands and peat bogs, but is now
mostly farmland and steep hill country. The Waipa River flows northwards through
rolling lowland areas to the towns and villages of Otorohanga, Pirongia and
Whatawhata, before meeting the Waikato River at its confluence in Ngaruawahia, 115

km from its headwaters in Pekepeke.

The Waipa River is a tupuna (ancestor), a taonga (treasure), and the mauri (life force)
of Ngati Maniapoto.!! The Waipa River catchment is represented by a diverse array of
ecosystem types and associated aquatic flora and fauna. A unique aspect of this
system is the lack of any major mainstem barriers to migratory fish passage. Together
with a relatively flat gradient, this enables non-climbing migratory species such as
common smelt and mullet to reach significant distances inland. These same aspects
have also enabled access for numerous non-migratory invasive species including koi
carp, brown bullhead catfish and gambusia. Recreational (e.g. trout angling),
commercial and customary harvest (e.g. tuna (eels), kdura (crayfish)) is common in the

wider system.

In terms of vegetative cover, 78% of the catchment area is in pasture, 21% is native

vegetation, scrub and other land uses, and 1% is production forestry.

10
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Block 1 Section 42A report — paragraph 67.
Block 1 Section 42A report — paragraph 66.
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There are more than 60 named lakes in the Waikato-Waipa catchment. PC1 classifies

lakes into four types — volcanic, peat, riverine and dune.

Peat lakes are the most numerous of the remaining lake types. Peat lakes tend to be
small, with two-thirds having an area less than 10 ha. All 35 peat lakes have
catchments dominated by non-native vegetation. Eight of these lakes are currently
monitored by WRC.

The peat lakes within the catchment are valued for their unique genetic diversity,
scientific interest and recreational opportunities. They are also valued for their cultural
and spiritual values. Peat lakes are a valuable habitat for many unique animals and

plants, but are under threat due to drainage, nutrients and plant and animal pests.

There are four named dune lakes, all less than 10 ha in size and all with nearly 100%
non-native vegetation. None are currently monitored by WRC, but three have historic

data available.

The 15 riverine lakes include the largest shallow lakes in the catchment (Waikare,
Whangape, Waahi). Four of the lakes are currently monitored.

Of the five volcanic lakes in the catchment, only two have any scientific data available.
Dr Phillips, appearing for DoC, advised us that some of the volcanic lakes at least are
geothermal in character.*? This is consistent with WRC having listed two of those lakes
(Rotokawa and Orotu) in its inventory of geothermal habitats. We note that Lake
Rotokawa is also classified as a Significant Geothermal Feature in Chapter 7 of the
WRP. The definition of lakes under the RMA is of a body of fresh water. Although PC1
appears to have mapped the two geothermal lakes as being within the Lake FMU, our

interpretation is that they are outside the scope of PC1.

Wetlands

122.

There are approximately 140 wetlands in the PC1 geographical area (mean area = 93
ha, median area = 13 ha),™® with the total area of natural freshwater wetlands in this
area of 15,817 ha, with the Lower Waikato FMU having the largest extent of wetlands.*

Approximately 41% (by area) of wetlands in the PC1 geographical area are

12
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Dr Phillips, Block 1 evidence in chief — Table 4.
Dr Robertson, Block 1 evidence in chief, paragraph 43.
Dr Robertson, Block 1 evidence in chief, paragraph 41.
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administered by DoC as public conservation land.®* While these wetlands are legally
protected as part of the public conservation estate, they are often situated within
catchments where land use is predominantly agriculture, or forestry, with the wetland
areas subject to high risk of degradation from inputs of nitrogen, phosphorus and
sediment, in addition to drainage and altered flood frequency.

Whangamarino Wetland is a 7,000 ha wetland complex situated on the floodplain of
the Lower Waikato River. It comprises extensive freshwater wetlands (bog, fen,
swamp, marsh) and is fed by the Pungarehu Stream, Whangamarino River and
Maramarua River. In addition to the natural rivers that flow into Whangamarino, the
wetland receives inflows from Lake Waikare via the Pungarehu Canal.

The Whangamarino Wetland is a Ramsar site (wetland of international importance) and
was officially designated in 1989. The Ramsar site encapsulates both the public
conservation land administered by the Department of Conservation (Approximately
5,000 ha) and Fish and Game owned land. Some of the wetland is in private

ownership.

As set out in Dr Robertson's evidence (for DoC) — “Protecting the significant values and
uses of Whangamarino is a national priority for the Department of Conservation. One
of the main objectives of the Arawai Kakariki wetland restoration programme at
Whangamarino is to maintain or enhance water regimes, water quality and the
condition of wetland habitat. Whangamarino is also a priority site in the Waikato
Conservation Management Strategy 2014-2024 (DoC 2014).¢

State of the Awa

126.

127.

Background

As discussed in section 3 of this report, Te Ture Whaimana is the key direction-setting
instrument for PC1. Objective h of Te Ture Whaimana recognises that the Waikato
River is degraded and should not be required to absorb further degradation as a result
of human activities. Objective 1 of the notified version of PC1 refers to long-term
restoration and protection of water quality while Objective 3 refers to short-term

improvements in water quality.

Clearly, the signal sent both by Te Ture Whaimana and the notified version of PC1 is

that water quality in the Waikato and Waipa River catchments has degraded and is

15
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Dr Robertson, Block 1 evidence in chief, paragraph 42.
Dr Robertson, Block 1 evidence in chief, paragraph 59.
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now poor to varying degrees. However, it is apparent to us that the degree of
degradation is influenced by a range of factors, including the type of water body (i.e.,
river, lake or wetland), its geographic location within the catchment, underlying geology,
surrounding land use type and the period of time over which water quality has been
assessed.

Current state water quality

Describing current state is important for several reasons. First, Te Ture Whaimana
requires the water quality of the Waikato-Waipa River catchments to be restored to a
better state, and that requires an understanding of the Awa’s current water quality state.
Secondly, the NPS-FM requires freshwater quality within a Freshwater Management
Unit (or FMU) to be maintained at its current level where community values are
currently supported, or improved where community values are not currently supported.
Thirdly, understanding current state water quality enables appropriate water quality
limits or targets to be set, a priority or ranking system for sites or sub-catchments based
on the degree of departure between current state and desired future state to be
established, and provides a benchmark against which to track change over time via

monitoring.

In PC1, water quality limits or targets were contained within Table 3.11-1, for four
attributes?’; clarity, E.coli, N and P, and expressed as attribute states!®. While this
description of Table 3.11-1 appears relatively straightforward, there was considerable
debate amongst withesses as to what exactly the content of Table 3.11-1 was meant
to represent (we discuss this in section 8 of this report including the relationship
between current state and Table 3.11-1). Notwithstanding issues around the content
of Table 3.11-1, which we will come to, defining current state water quality in the
Waikato-Waipa catchment was key to the formulation of the water quality limits and

targets contained in Table 3.11-1.

Throughout the hearing, we sought clarification from experts about the state of water
quality in the Waikato-Waipa River catchments, where it differed throughout the
catchment and in what way. In Block 1, we posed questions to WRC water quality

experts about Table 3.11-1; in particular, where some long-term water quality targets

17
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“Attribute” is defined in the NPS-FM as a measurable characteristic of fresh water, including physical,
chemical and biological properties, which supports particular values.

“Attribute state” is defined in the NPS-FM as the level to which an attribute is to be managed for those
attributes specified in Appendix 2 of the NPS-FM.
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for some sub-catchments appeared to be met already, did this imply that in those sub-
catchments at least, water quality was not degraded?

We understand that, as part of the development process for PC1, information was
provided to the CSG on the current state of each water quality attribute at each
monitoring site in the Waikato-Waipa River catchments. Current states were based on
data derived from WRC'’s routine monitoring programme over a five-year period from
2010 to 2014 (except E.coli, for which a six-year period of 2009 to 2014 was used??),
and presented as annual median or 95™ percentile values,?® and as bands using the
NPS-FM National Objectives Framework (NOF) guidelines, or as catchment-specific
bands in the case of water clarity.?*

Current state water quality data for the Waikato-Waipa catchment was attached to
Appendix 1 of section D.4 of the Section 32 Evaluation Report. These data were
subsequently reviewed by WRC water quality scientists as a part of information
requests from the Panel. Dr Scarsbrook noted in his Block 1 evidence for WRC that
WRC staff had become aware of some minor errors and potentially ambiguous
interpretations of the information contained in Appendix 1 of the Section 32 Evaluation
report. As aresult, Dr Scarsbrook presented a revised version of the 2010-2014 current
state Table at the Block 1 hearing.

A further and final update to current state water quality was presented in Appendix C
of the WRC’s Closing Planning Statement. This update added current state data
(2010-2014) to a revised Table 3.11-1 and was considered by the authors®* to be
consistent with and largely unchanged from the corrected 2010-14 current state dataset
presented in Attachment 1 of Dr Scarsbrook’s Block 1 Statement of Evidence. The
authors also noted that WRC staff had retained the 2010-14 period used by the CSG
as the reference point for determining current state water quality, as they considered
that it was consistent with the period used to calculate short-term target values and
long-term ‘maintain’ values in the notified version of PC1.2 We should also note at this
point that, at the request of the Hearing Panel, Dr Scarsbrook presented us with current
state data for the period 2014 to 2018, together with the relevant NOF bands.?*

19
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For statistical purposes, analysis of E.coli data are recommended using a data set with at least 60 data
points.

TLG 2015 Document #8389150.

TLG 2015 Document #3597165.

Appendix A of the Closing Planning Statement — Waikato Regional Council Revision of Table 3.11-1
(Plan Change 1). Prepared by Mike Scarsbrook, Bill Vant, Bevan Jenkins and Bryce Cooper.

Page 24 of Appendix A of the Closing Planning Statement.

Tables 3A and 3B, Dr Scarsbrook Block 1 evidence in chief.
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We note that of the 74 sub-catchments contained within the Waikato-Waipa River
catchment FMUSs, only 62 are listed in Table 3.11-1 as notified (all 74 sub-catchments
were listed in Table 3.11-2). We were told by Ms May (Director of the Science and
Strategy directorate of the Waikato Regional Council) that a further 10 sites had been
added to the monitoring network to ensure that there is monitoring undertaken in each
of the 74 sub-catchments of the Waikato and Waipa River catchments.?®> The WRC
commenced routine monitoring for the other 10 sub-catchments in September 2018.

Water quality is monitored in a further two sub-catchments by NIWA 26
Concerns regarding how current state was defined/assessed

Before moving on to describe current state, we note that some submitters expressed
concern regarding the appropriateness of the 2010-2014 period used to define current
state. Dr Ausseil on behalf of the lwi Co-Governors stated it was critically important
that the current state is robustly defined, the calculated statistics are representative of
the actual/true existing state, and the methodology and process used to estimate the
current state are well documented and able to be replicated, now and in the future.?”
He noted that the data management and analysis methods used to define the “current

state” were not documented.

Dr Ausseil also made a number of observations about current state and technical
issues relating to how water quality is measured, and concluded by recommending
some form of ‘uncertainty margin’ be placed around the short and long-term targets,
based on estimates of current state, to account for uncertainty of measurement and the

potential influence of climatic patterns.?

In Appendix A of the WRC Closing Planning Statement, WRC water quality scientists
noted that WRC is currently working to complete a full current state report that includes
the methods used to generate the current state information and procedures for any
future ‘current’ state assessments. The scientists stated that this will ensure that water
quality state can be tracked through time in a consistent manner.?® We expect that
such a document should satisfy some of the concerns raised by Dr Ausseil regarding

how current state water quality is determined now and into the future.

25
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Ms May, Block 1 evidence in chief — paragraph 53.

Memo - Response to Hearing Panel questions from Waikato Regional Council Officers, 5 July 2019 —
para 8.

Dr Ausseil, Block 1 evidence in chief — paragraph 60.

Dr Ausseil, Block 1 evidence in chief — paragraph 76.

WRC Closing Planning Statement, Appendix A — Waikato Regional Council Revision of Table 3.11-1
(Plan Change 1) — page 24.
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With respect to the recommendation for an ‘uncertainty margin’ to be placed around
the short- and long-term targets, Dr Ausseil did not provide us with this additional data
or any guidance on how it might be derived, nor did any other witness. Even if we had
the material on which to base such margins, we consider that adopting Dr Ausseil’s

recommendation would further complicate Table 3.11-1.

Federated Farmer’s North Island Regional Policy Manager, Dr le Miere, noted that the
s32 report presents ‘current state’ only up to 2014 (five-year medians over the period
2010-2014) and that by the hearing, this data was four years out of date. He expressed
the view that the PC1 hearing should be informed by the most recent data available.
We note that that data was supplied to us by WRC scientists at the commencement of
the hearing. Dr le Miere went on to assess and discuss some WRC Waikato catchment
water quality data for the period 2012-2016.

We agree that an understanding of the most recent water data is necessary in order to
assess current state, then compare it against some historic (former) current state in
order to determine whether limits are being maintained and targets are getting closer
to being met, or whether ground is being lost. However, a line in the sand has to be
drawn when determining current state at the time, and the CSG elected to use a five-
year period that was as recent as could be expected at the time given constraints
around the release of processed data, sufficient years of data to perform appropriate
statistical analyses consistent with the NOF approach to assess attribute state, and the

need to move on with the development of recommendations for PC1.

The current state period of 2010-2014 used in developing PC1 will undoubtedly
become a former current state, and perhaps become more of a benchmark against
which to assess progress towards meeting the objectives of Te Ture Whaimana. As
noted above, Dr le Miere elected to analyse another ‘current state’ period using the
most recent available WRC monitoring data (five year median data for the period 2012-
2016). We will revisit Dr le Miere’s analysis of this dataset further on in this sub-section

of our report.

WPL’s water quality expert, Dr Neale, generally agreed with the description of the
current state of the catchments presented in the Section 42A Report, but noted some
inconsistencies around the description of current state used in PC1 and subsequently

used to inform the freshwater objectives of Table 3.11-1.3° As noted above, WRC

30

Dr Neale, Block 1 evidence in chief — paragraphs 44-60.
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scientists re-visited the data used to determine current state and produced an updated
summary of water quality current state in the Closing Planning Statement.

While Dr Neale was generally comfortable with the approach used to adopt the 2010-
2014 period to define current state, he noted that it was a particularly dry period and
included the two driest years since 1991, at least in the upper catchment.3! He
recommended that the current state assessments be re-assessed with reference to
rainfall variability to reduce any bias that may be introduced by unusually dry or wet
periods, and suggested extending the period used to determine current state to ten
years.

Our finding on Dr Neale’s assessment is that while we accept that there may be a
certain element of subjectivity in defining the period over which to assess current state,
that fact that the 2010-2014 period included some dry years may reflect a more typical
situation moving forward, given predictions about climate change. When we asked Dr
Neale about the potential influence of climate change in the Block 1 hearing, he said
that it was entirely possible that the dryness recorded in the period to 2014 represented
the new norm. It follows that we do not support extending the date range and
reassessing the Table 3.11-1 values on the basis of an enlarged dataset.

Dr Robertson took issue with the section 42A comments regarding insufficient
monitoring data available to determine the current state of Whangamarino Wetland in
his evidence for DoC,*? and hence the recommendation not to include numerical limits
or targets for it. Dr Robertson presented what he labelled ‘Current’ nutrient
concentration and sediment load data for the wetland in Appendix 6 of his Block 1
evidence, although we do not understand this to be current state as defined by the
CSG process (i.e., 2010-2014). His Appendix 6 also included recommended 80-year
targets (along with 10% and 20% reductions over 10 and 20 years, respectively) for P
and N concentrations, and sediment load. We address Whangamarino Wetland
separately in this report, but note here that we have some sympathy with Dr
Robertson’s call for specific water quality targets for the Whangamarino wetland, which

we consider has been somewhat ‘under-cooked’ in PC1 as notified.

The issue of how to define current state water quality also raises the issue of where to
monitor and whether existing monitoring sites fairly represent water quality within the

wider sub-catchments they are associated with. Farmers provided us with several
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Dr Neale, Block 1 evidence in chief — paragraphs 63-64.
Dr Robertson, Block 1 evidence in chief — paragraph 28.
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examples of what they considered were sub-catchment monitoring sites that did not
reflect water quality in the upstream (farming) catchment. For example, Mr Buist from
Te Kuiti considered the Mangaokewa Stream monitoring site at the Lawrence Street
bridge, located within the Te Kuiti township, was strongly influenced by potential point
source discharges from industries located immediately upstream of the site, and so did
not necessarily reflect the non-point runoff from rural land. He produced E.coli data
collected by the WRC at the Lawrence Street bridge and results of his own one-off
sampling at this site and at a site approximately 1.5-2 km upstream of Te Kuiti where
the stream enters the Mangaokewa Gorge Scenic Reserve. The E.coli result from this
site was an order of magnitude lower than that at the Lawrence Street bridge site for

samples collected on the same day by Mr Buist.

Mr Clarke likewise told us that he had the stream on his property tested for E.coli and
had found it clear for the first time in 15 years - a fact he attributed to having recently

shot large numbers of goats on the property.

Mr Barrier, a sheep and beef farmer in the Waerenga sub-catchment and member of
the Hill Country Farmers Group, drew our attention to monitoring points being located
at the bottom of sub catchments, where he considered they were being influenced by
more intensive flat-land farming, point sources and koi carp, and were not accurately

reflecting hill-country water quality.

Mr Leigh appeared for the Upper Maire Catchment Group, and he also described an
instream hill country environment both suitable and frequently used for swimming,

albeit not supported by qualitative E.coli monitoring.3*

We asked WRC staff what the evidence base was for there being an E.coli problem in
hill country streams, noting that hill country farmers had made the point to us that
almost all monitoring points are in effect down on flats and aren’t actually measuring
hill country water quality.®® The response, prepared by Dr Scarsbrook, acknowledged
that many of WRC’s monitoring sites are in the lower parts of catchments and that
these do not necessarily reflect water quality in the hill country. However, Dr
Scarsbrook’s response also stated that there was considerable evidence to suggest

that run-off from hill country and direct stock access are important sources of E.coli in

33
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Mr Paul Buist, Attachment to his Block 1 submission, 21 May 2019.

Mr Leigh did however tell us that his group had tested N and P, and found concentrations leaving their
valley to be lower than those entering it. Mr Macnab similarly produced measured low concentrations of
N in the streams on Lochiel Farm that are in contrast to measured levels many kilometres downstream
at the WRC monitoring point (at Mercer).

Question 13, Memo - Response to Hearing Panel questions, 5 July 2019.
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hill country streams. In support of this statement, Dr Scarsbrook cited research carried
out at the Whatawhata Research Station in the mid-1990s to mid-2000s.

Dr Scarsbrook’s response to our query noted that farmers may wish to undertake their
own sampling at what they consider to be more representative sites, but in his view,
the results were likely to show similar patterns to those identified in the Whatawhata

work.

The messages we were getting from hill country farmers (as above) cast doubt on Dr
Scarsbrook’s view. This may be because the Whatawhata work on which Dr
Scarsbrook relied is now more than 10 years old and there is a general lack of recent
information on the sources of contamination across the wider catchment, as noted in
the E.coli section of the JWS on Table 3.11-1%. Indeed, in responding to questions
from the Panel at the Block 1 hearing, Dr Scarsbrook made the comment to us that he
did not believe they (WRC) have good information yet on sources of contaminants or
the downstream effects of those contaminants.®’

We have some sympathy for hill country farmers with respect to the location of
monitoring sites in this regard and urge WRC to ensure monitoring accurately reflects
the wider land use within the relevant sub-catchment. It is unrealistic to expect WRC
to sample at multiple locations within all the sub-catchments within PC1,% however we
would expect WRC to encourage and assist farmers and sub-catchment groups to

undertake complementary water quality monitoring.

In the meantime, given the conflicting evidence before us, we do not consider there is
a strong evidence base for concluding that E.coli sourced from hill country areas is a

material contributor to poor water quality trends measured in the lowlands.
What is the current state of water quality?

Having dealt with some of the issues raised around the concept of current state, we

now turn to describing the current state of the Awa.

Scientists frequently assess the health of waterways using water quality numeric
guidelines. We acknowledge that a purely scientific focus does not include

consideration of matauranga Maori, as Te Ture Whaimana instructs. However, the
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PC1: Joint Witness Statement — Expert Conferencing - Table 3.11-1, Attachment 3 E.coli Attribute for
PC1, page 50.

Dr Scarsbrook, Blockl, Day 1 audio.

Ms May told us that the cost to WRC of establishing an additional 10 permanent monitoring positions
was $240,000 per annum.
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science approach does provide a way to quantify current state of water quality and to
measure its change over time. This is the approach used by WRC in monitoring the
state of the environment for freshwater across the Waikato Region. We consider these
methods are an important factor in planning instruments in that they enable targets for
improvement to be set and for those targets to be assessed to see whether they are

getting closer to being met over time.

Ms May provided a brief overview of the current state of water quality in the Waikato-
Waipa catchments, based on a document prepared for the CSG in 2014 titled
“Overview of water quality monitoring trends in Waikato and Waipa Rivers, Excerpt
taken from E.coli, nitrogen, phosphorus and sediment in the Waikato and Waipa
rivers’®®, Ms May told us that, in summary, WRC monitoring showed that N levels in
both the Waikato and Waipa Rivers have been slowly, but steadily rising over the last
20 plus years. Sediment levels in the lower reaches of both Rivers were high, and had
also risen over the last 20 plus years. Bacteria levels were high in the Waipa River,
and moderate from below Karapiro to the mouth of the Waikato River, but “excellent”
in the upper Waikato River.*® The 2014 report noted that from 2008 to 2012, 85% of
Waipa River and 84% of lower Waikato River water samples were unsatisfactory for

swimming (based on bacteria and sediment levels for the five sites on each stretch).

Ms May also noted that there had been some positive aspects associated with Waikato
River water quality. Namely, chlorophyll-a levels had decreased, dissolved oxygen
concentrations were mostly “excellent”, and levels of toxicants such as ammonia,

heavy metals and pesticides were low.*

We note at this point that the current state referred to in the report cited by Ms May was
for the period reported as a 5-year median over monitoring sites, for the period 2008-
2012 and so differs slightly from the current state period of 2010-2014 presented by Dr
Scarsbrook in his Block 1 evidence and in the reporting Officers’ Closing Planning

Statement.

The current state of water quality presented to us clearly shows that many sub-
catchments in the Waikato-Waipa River catchments have high levels of E.coli, N and
P, and low water clarity. Dr Cooper’s Block 1 evidence on behalf of WRC provided a
link to a table showing the associated National Objectives Framework (NOF) band for

each contaminant’s current state for each monitoring site in the catchment. This table
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WRC Doc #2728663/v10.
Ms May, Block 1 evidence in chief — Appendix 5.
Ms May, Block 1 evidence in chief — paragraph 57.
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paints a picture of widespread and unacceptable E.coli contamination (52 out of 64
monitoring sites were below the NOF Minimum Acceptable State for E.coli) and almost
equally widespread low water clarity (32 sites or half ranked in Band D and 17 sites in
Band C). By comparison, chlorophyll-a, TN and TP levels in the upper Waikato River
ranked relatively highly (A or B bands), but all three contaminants deteriorate with
distance downstream, particularly from the Narrows down with monitoring sites ranking
Band C for median chlorophyll-a and TN levels. The Waikato River at the two most
downstream monitoring sites (Mercer and Tuakau) rank in Band D for TP (i.e., below

the national bottom line).

All Waikato and Waipa River monitoring sites rank in Band A for ammonia and nitrate
toxicity levels, as do most sub-catchment monitoring sites. Only seven sites have a
ranking of Band C for one or the other ammonia and nitrate toxicity attribute states, and

no sites have a Band D ranking.

We note that, other than for sites on the Waikato River mainstem, no N and P attribute
bands for managing algae and plant growth were included in the table referred to us in
the evidence of Dr Cooper. However, in the Closing Planning Statement, WRC water
quality scientists included current state data for DRP and recommended that it be
included in a revised Table 3.11-1 on the grounds that its omission was possibly an

oversight and not consistent with the scope of PCL1.

WRC water quality scientist Mr Vant presented a table in his evidence which highlighted
to us the size of the gap between current state water quality in the lower Waikato River
and 80-year water quality targets. His table, using the Tuakau Bridge site as an
example, showed that in order to meet the 80-year targets, a reduction of 41% is
required for TN (current median level 595 mg/m? vs 350 in 80 years), 62% for TP
(current median level 53 mg/m? vs 20 in 80 years) and 68% for E.coli (current 95™
percentile level 1700 No./100mL vs 540 in 80 years).*

Current state water quality versus water quality trends over time

We posed specific questions to WRC staff regarding current state water quality, bearing
in mind that water quality current state as defined by WRC was, at the start of the
hearing at least, more than four years old. Ms May and other WRC witnesses brought

to our attention a recently released WRC report on water quality trends in the region
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over the period 1993 to 2017.4* We note that this report assessed water quality trends
in two time periods: 25-years (1993-2017) and the most recent ten-year period (2008-
2017).

In our questioning to WRC witnesses, we observed that 80-year targets in Table 3.11.1
of PC1 as notified were already met in some sub-catchments. We further observed
that, in the recently released WRC report on water quality trends described above, for
the period 1993 to 2017, all the reported water quality trends were either neutral or
positive, except N, and in relation to the latter, chlorophyll-a in the Waikato River

mainstem was improving and so not likely to be an issue.

Dr le Miere for Federated Farmers also summarised trends in PC1 water quality
attributes, comparing trends over the longer 25-year period with those occurring in the
shorter, but more recent 2008-2017 period as reported by WRC. He observed that
significantly more (76) trends were improving and less (25) were deteriorating in the
more recent 10-year period. Improvements were particularly common for water clarity
(26 sites) and TP (32 sites). Deterioration in TN was more common than improvements
(14 and 7 respectively).** He noted that across the entire Waikato-Waipa River
catchments, there were only three sites with deteriorating trends for clarity and three
sites for E.coli. Dr le Miere also noted no improvement in chlorophyll-a levels in the

Waikato mainstem over the recent 10-year period and no deterioration at any site.

These observations and the associated questions they raised were addressed in the
evidence of Mr Vant, who is the author of many WRC reports on water quality trends
in the region, including the most recent one referred to above. He noted that the results
were mixed, with some water quality records having remained broadly stable, others
had improved and some had deteriorated. In response to questions from the Panel
about trends in the Waikato River mainstem over the last reported 10-year monitoring
period (2008-2017), Mr Vant agreed that TP concentrations and visual clarity were
improving (i.e., reducing in the case of TP and increasing in the case of visual clarity).
For TN over the same period, two out of ten sites were deteriorating (i.e.,

concentrations increasing), and the remainder showed no clear trend.

A similar lack of clear pattern was observed for E.coli. These results suggested to us
that, at least for the Waikato River mainstem, water quality in the last reported decade

of monitoring was generally improving or remaining stable. Mr Vant acknowledged this
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Waikato Regional Council technical report 2018/30. Trends in river water quality in the Waikato
region, 1993-2017.
Dr le Miere, Block 1 evidence in chief — paragraph 123.
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state, but noted that N had levelled off after deterioration over the entire 25-year
monitoring period. He also cautioned us about the P monitoring record, which he
considered to be somewhat questionable due to some of the analytical methods
employed on occasions, which have since been addressed.** With respect to clarity,
Mr Vant referred us to the full 25-year period, where there has been no change in
clarity, but observed there had been an improvement over the past 10 years of analysis,

which he considered may be cyclic in nature and not necessarily land use related.

Dr Cox, in his Block 2 evidence on behalf of Beef and Lamb, painted a slightly different
picture regarding TN trends in the Waikato River mainstem. Using data supplied by
WRC, he examined TN at three sites (Ohakuri, Narrows and Tuakau) for a more recent
period of time (2013 through to 2018) and concluded that all three sites showed

statistically significant increasing trends in concentration.*

To complicate matters further, Dr Depree in his Block 2 rebuttal evidence on behalf of
DairyNZ, questioned Dr Cox’s current state data for TN and presented a table
comparing his data with current state TN median concentration data for Waikato River
mainstem sites for three 5-year periods (2010-2014, 2012-2016 and 2014-2018).%’

While the information presented to us by Mr Vant, Dr Cox and Dr Depree highlights to
us that using different time periods to assess concentrations and trends in water quality
can produce different outcomes with respect to median concentrations and the
significance of trends over time, the general picture for the Waikato River remains one
of increasing TN concentrations over time, and with distance downstream, whichever
dataset is examined. Regardless of trends in concentration, current levels remain
unacceptable, particularly in the mid and lower sections of the River. Dr Depree’s Table
1 succinctly indicates that, from the Narrows down to the Tuakau Bridge, median TN
concentrations in the River have progressively increased over each successive 5-year
period. Further, at two out of three monitoring sites above the Narrows, median TN
concentrations for the most recent period assessed (2014-2018) are higher than those
for the current state period used by the CSG (2010-2014).

Turning to Waikato River tributaries, we asked Mr Vant for his assessment of water
quality patterns in the tributaries relative to observed water quality patterns in the
Waikato River mainstem. The upper catchment tributaries data in his trends report for

TN and nitrate-nitrogen over the 25-year monitoring period showed deterioration at all
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Mr Vant, audio, Day 2.
Dr Cox, Block 2 evidence in chief — paragraph 12 and Figure 1.
Dr Depree, Block 2 evidence in chief — paragraph 13 and Table 1.
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12 monitoring sites, while deterioration was evident at eight of the 12 sites over the
2008-2017 ten-year monitoring period. Mr Vant considered that these trends reflected
the geology of the upper area and the underground storage of “unimpacted storage
that was slowly being replaced”. Mr Vant described this as the “load to come”. He
speculated that the load to come may be levelling off, hence deterioration was
occurring at less sites in the upper catchment over the 2008-2017 period. However,
he emphasised the groundwater system is likely to be complex and the so-called load
to come would be influenced by combinations of old and new water, and anything in
between (i.e., a many component system). We will return to this issue of the load to
come, as it was a matter that was strongly debated by experts on behalf of WPL in

particular.

Mr Vant also stated that his report findings suggest there are “promising signs that
concentrations of some contaminants have reduced as a result of management of the
catchment”.*® He speculated that improvements in concentrations of both ammonia
and E.coli at a number of sites may well reflect the improved management of

wastewaters (including farm dairy effluent) that has occurred in recent decades.
Evaluation

It is apparent that the number of monitoring sites in the Waikato-Waipa River
catchments showing continuing deterioration in the last decade of analysis are fewer
than over the longer 25-year monitoring period. However, in many instances, the water
quality state was very poor to start with and hence the benchmark for improvement was
not high. Accordingly, while significant trends showing deterioration may currently be
fewer than historically, elevated E.coli levels and low water clarity remain widespread
across the entire Waikato-Waipa catchment, while N and P are also elevated and at

levels that are likely to be affecting the natural character of freshwater ecosystems.

We conclude that it is appropriate to characterise the surface water quality of the
Waikato-Waipa River catchments as generally degraded. However, the degree of
degradation and type of degradation varies throughout the catchment. For example,
the Waipa catchment is a significant contributor of sediment to the lower Waikato River,
while the hydro lakes of the mid and upper Waikato River act as significant sediment
traps.*® For N, a significant number of sub-catchments in the Upper Waikato FMU have

high N concentrations with many continuing to trend upwards. We believe that it is no
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Mr Vant, Block 1 evidence in chief — paragraph 10.
Waikato River suspended sediment: loads, sources & sinks. Waikato Regional Council Technical Report
2018/65.
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coincidence that these sub-catchments coincide with areas of large-scale conversion

to more intensive land use practices.

Overview of the Four Contaminants

176.

PC1 focuses on four contaminants as the largest contributors to poor water quality in
the Waikato region. The contaminants of primary concern within the PC1 area are
nitrogen (N), phosphorus (P), sediment and microbial pathogens. The main pathway
for nitrogen losses is via leaching from the root zone of plants. P and microbial
pathogens are principally lost to rivers and lakes via overland flow or artificial drainage.
Sediment discharges result from a combination of overland flows and river and stream

bank erosion.

Nutrients — Nitrogen and Phosphorus

177.

178.

179.

Nutrients are essential for the growth of aquatic plants (algae and macrophytes) that
are an important food source for invertebrates and fish. The main nutrients in
waterways come in the form of inorganic N and P.%° Increases in nutrients are nearly
always the result either of agricultural land use activities or point source discharges
from urban areas and industry. An increase in the available nutrients in waterways (i.e.
an increase beyond what is required for normal functioning of aquatic ecosystems) is
called eutrophication, and the increase in algal and plant growth accompanying it can
have adverse environmental effects. Such effects include loss of species, loss of
habitat, increased turbidity and decreased visibility. The latter effects also reduce
suitability of the relevant waterways for recreation. At more elevated levels, inorganic

N can render waterways toxic to aquatic life and unsafe for human drinking.

P is a highly reactive chemical nutrient, and is typically used on agricultural land as a
P-based fertiliser. P readily binds to soil particles, and is typically lost to rivers via
overland flow or artificial drainage, particularly if cultivation and stocking of animals

occurs close to the river margins, or there is reduced riparian planting.

N is an important nutrient for plant growth, and consequently, an important nutrient for
agricultural land uses in New Zealand. N is introduced into a farming system via N-
fixing plants (such as clover), feed imported from off-site or as N-based fertiliser. N is
also reintroduced to the soil in the form of urine, dung and leaf litter. A small proportion

of N is converted to milk, meat and wool or harvested plants. Pasture typically contains
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Inorganic N takes different forms. Most inorganic N is in the form of nitrate-nitrogen (NOz). We refer to
N generally unless the form it takes is relevant to the context.
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a much higher level of N than livestock can use, so excess N is returned to the soil in
a concentrated form as urine. Any excess N that cannot be taken up by plant roots can
flow across land or be leached through the soil to groundwater, and from there into
surface water bodies that groundwater flows into.

Sediment

180.

Sediments are a natural part of a stream, lake, or river, and the type and amount found
is influenced by the geology of the surrounding area. However, human activities
around a waterway such as deforestation, farming and land use change can greatly
increase the amount of sediment that enters the system. We also heard a lot of
evidence regarding the effect of koi carp exacerbating sediment effects on lowland
streams and lakes. Mr Weake told us for instance that carp had eroded the bank of his
stream by more than 1 metre. Significant damage to ecosystems can occur by large
amounts of suspended sediment clogging the gills of fish, reducing the amount of light
penetrating into the water, which affects plant and algae growth and the ability of fish
to locate and capture prey. In addition, freshwater habitats can be degraded by
siltation. Sedimentation can reduce water clarity and increase water turbidity,

impacting on recreational and cultural uses of the rivers, especially swimming.

Microbial pathogens

181.

Microbial pathogens can have a significant impact on water quality and mahinga kai.
In particular, contaminated water can make mahinga kai unsuitable for harvesting and
water becomes unsafe for swimming, recreational use and for drinking. Contamination
of freshwater may occur when the faeces of animals are deposited near or in a
waterway, for example when a cow enters a stream, or when cattle and sheep graze
alongside waterways. Similarly, microbial pathogens can come from birds and other
non-farmed animals that are in or near water bodies. Although an imperfect indicator,
the evidence we heard was that E.coli was suitable for cautious use as an indicator of
health risk.>* The evidence of Dr Dada® for Beef and Lamb was that most E.coli enters
waterways as a result of overland run off and that the number of E.coli entering
waterways increases significantly during surface run off effects, especially after periods

of heavy rain.

51
52

Joint Expert Report, Pages 50-51.
Dr Dada, Block 1 evidence in chief paragraphs 59-65.
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What some farmers are already doing on a 'voluntary' basis to address the outcomes
sought by PC1

182.

183.

184.

Characterisation of the Awa as being degraded might imply that nothing positive is
being done to improve the position. That is not correct. The Panel heard from a
number of submitters who discussed what they were already doing to support the PC1
outcomes. These were either voluntary initiatives or those undertaken to meet 'industry
standards' or ‘industry expectations'. The Panel wanted to set those out, and
acknowledge the good work and initiatives that a number of parties were doing.

The following discussion therefore sets out some of the efforts that individuals and
farming groups including dairy, horticulture, deer, beef and lamb, equine, commercial
vegetable production and special interest groups are making to meet the sustainability
and quality of care for the land, and eventually the health of the Waikato and Waipa

Rivers.

Farmers for Positive Change (F4PC)> — who had a mandate to represent in excess of

1,000 farmers from the sheep and beef, deer and dairy sectors® described:

= Fencing off streams and springs where practicable

= Retiring critical source areas, e.g. land which is steep and of poor soils

= Putting land into QE Il Covenants

= Moving stock off higher country, e.g. above 20 degree slopes

= Establishing wetlands at the bottom of smaller and larger sub-catchments

. Putting in stock water reticulation systems

. Building handling yards and hard stand areas, such as feedbins away from
waterways

= Fertiliser applications being applied in controlled manners using more specific

calibration and more precise spreading

] Planting stream and river banks with recognised native vegetation
. Small plantation blocks of trees, e.g. native, or exotic
. Farming to the Grass Curve — following the seasons for grass production and

stocking rates

= Reducing stock units to around 9 to 12 per hectare

53
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Represented before us by Rick Burke, Rob Macnab, Robyn Williamson, Graeme Gleeson, James
Bailey, Leveson Gower, Heather Gilbert, Bill Garland, David Gow, Steve Borland, Leith Chick, Andrew
Jolly, Neil Aitken, Reon Verry, Bob Thompson.

Mr Burke, Block 1 evidence, paragraph 11.
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. Co-operating either formally or informally with neighbours in similar sub-
catchments for good farming practices, such as communal planting, monitoring,
mentoring, support etc. This in turn has significant benefits on the neighbouring
farming communities in terms of rural infrastructure, non-isolation for those
farmers isolated in terms of location for mental health and the stronger bonds
for communities etc.

. A common thread throughout the evidence of good farming practices.

The Panel also heard from Mr and Mrs Bill Garland in relation to their own farming

operation, which was considered an exemplar as regards:

. QEIl covenanting

. Critical source area retirement

. Planting both production forest and natives

. Developed designated wetland areas

. Sheep only on slopes over 20 degrees

. Monitoring of water quality in waterways within their land.

Mr and Mrs Garland were by no means the only individual farmers who gave evidence.
We heard from many farmers who shared their experience of life on the land and their
vision for the future. While, as we will discuss later in this report, it is difficult to describe
Good Farming Practice, we received a lot of evidence indicating that most farmers
know what ‘good’ farming is. We were shown many photographs of productive farms
that have obviously been well run. And to be fair, we were also shown photographic
examples of unsatisfactory practices ‘over the fence’. Farmers seemed to us to have

no difficulty identifying ‘bad’ farming as well.

Nor was ‘good’ farming practice limited to individual farmers. The evidence for WPL,
in particular, showed what well-directed corporate farming could do with extensive

planted riparian margins, engineer-designed sediment traps and the like.

The Panel also noted the significant evidence provided by Sub-Catchment Groups and
this is discussed further in section 5 of this report, below. We were impressed by both
the organisation of the sub-catchment groups we heard from, and the steps they had

already collectively taken to improve water quality in their respective areas.

While much of this good work was being undertaken at the farmer’s own initiative, we
should also acknowledge the contribution of sector organisations like Beef and Lamb,

DairyNZ and HortNZ in promoting improved practice. Fonterra and Miraka also
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provided us with impressive evidence of their promotion of ‘practice change’ among
their farmer suppliers.

Submissions opposing the Plan Change as a Whole

190.

191.

Before addressing the issues and submissions in more detail, we address those
submissions to PC1 which oppose it in its entirety and request that it be withdrawn, or
those seeking a fundamental change. There were a range of reasons cited for this,

including:

PC1 does not give effect to the NPS-FM, RMA or Te Ture Whaimana.

The process of developing PC1 via the CSG was inappropriate, and did not
reflect community values, but those sectors dominant in the CSG.

The science and economic modelling (HWRO) developed for PC1 was not 'fit
for purpose' and therefore the basis on which PC1 had been developed was
flawed.

A more thorough cost/benefit analysis is needed to determine the actual effects
of PC1, and if the approach selected is the most appropriate.

Concerns about the cost of implementing PC1 and the impact it will have on
rural communities, farmers and businesses.

The focus on N and the establishment of a NRP as a key management tool is
flawed as it essentially ‘grandparents’ or locks-in current farming practices -
rewarding high N leachers and penalising low N leachers.

There is no certainty after PC1 - i.e. from the first 10 years to the 80-year target,
and if the mitigations completed now will be sufficient in the future.

PC1 should not be a one size fits all approach - i.e. need to better understand
and reflect the difference between different farming types - dairying and
drystock farming.

PC1 does not take into account topography, climate, soil structure, farming
practices and systems.

A Land Use Capability approach to managing N losses should be used.

That PC1 is too regulatory focused and should instead rely on best
management practices, best practicable option (BPO) or other methods.

That instead of regulation, use more consultation and education on water

quality and alternatives to PC1.

The issues raised above are all addressed elsewhere in this report. While the Hearing

Panel acknowledges the submitters’ concerns, we have not rejected PC1 in its entirety.
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We have recommended substantial changes to it; with many of those changes
addressing the matters raised above. A summary/overview of those changes is set out
in the Executive Summary, and in the sections that follow in this report.

As the Hearing Panel has not recommended PC1 be withdrawn, we recommend that
those submissions seeking PC1 be withdrawn be rejected. The reasons for this are
those contained in the rest of this report, where we set out our recommendations on

the other submissions and provide a revised set of planning provisions.
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3. STATUTORY FRAMEWORK

Introduction:

193.

194.

195.

196.

197.

198.

The starting point of any legal process is to identify the legal framework within which
one is operating. As above, PC1 was publicly notified on 22 October 2016. It appeared
to be common ground that the version of the RMA relevant to our consideration of
submissions and further submissions is that in place as at 3 March 2015, that is to say
without regard to the subsequent amendments that formed part of the Resource

Legislation Amendment Act 2017.

Consideration of submissions and further submissions on PC1 needs to occur against
the statutory instruction®® that its purpose is “to assist a Regional Council to carry out

any of its functions in order to achieve the purpose of this Act’.

The Supreme Court’s decision in Environmental Defence Society Inc v The New
Zealand King Salmon Company Limited®® tells us that save in certain identified
situations that we will discuss further below, where higher order documents have been
prepared under the RMA and must be given effect to in the formulation of (in this case)
PC1, those higher order documents need to be given effect without reference back to
the purpose of the RMA, or to the balance of Part 2 of that Act. In this case, there are

a number of higher order documents in this category.

Specifically, section 67(3) of the Act instructs us that PC1 must give effect to any NPS,
any New Zealand Coastal Policy Statement and any Regional Policy Statement. The
Supreme Court tells us also that the obligation in the RMA to “give effect to” higher
order documents is a “strong directive” that creates a firm obligation on the part of those

subject to it. As the Supreme Court observed, it simply means “implement’®’.

Accordingly, the NPS-FM, the NZCPS, the NPS-UDC, the NPS-REG, and the WRPS

all need to be considered in that light.

The four national instruments do not give any direction as to how they relate one to the
other. Accordingly, applying the guidance provided by the Supreme Court in its King
Salmon decision, we must endeavour to read them together and give effect to them all,

having particular regard to the way in which each is expressed. As the Supreme Court
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RMA section 63(1).
[2014] 1 NZLR 593(“King Salmon”).
Ibid at [77].
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noted, we should not assume that different provisions are in conflict without having
appropriate regard to the way in which they are expressed.

The WRPS was made operative in December 2018 and in terms of the statutory
framework described by the Supreme Court in King Salmon, would normally be
interpreted to give effect to the national policy instruments that pre-dated it. In this
case, however, the WRPS has embedded within it Te Ture Whaimana. Te Ture
Whaimana is the product of the Treaty Settlement arrived at between the Crown and
Waikato-Tainui. It is deemed to be part of the WRPS by virtue of section 11 of the
Waikato-Tainui Act.

Section 17(3) of the Waikato-Tainui Act requires that persons carrying out functions or
exercising powers under the RMA must also have particular regard to Te Ture
Whaimana. We regard this obligation as effectively subsumed within the direction that
PC1 must give effect to Te Ture Whaimana (arising from it being deemed to be part of
the WRPS). Nevertheless, it does tend to emphasise the central role played by Te
Ture Whaimana in our deliberations.

Section 5(1) of the Waikato-Tainui Act states:

“The vision and strategy is intended by Parliament to be the primary direction-setting
document for the Waikato River and activities within its catchment affecting the Waikato

River.”

Consistent with that direction, section 12(1) of the 2010 Act directs that Te Ture
Whaimana prevails over any inconsistent provision in any NPS or New Zealand Coastal
Policy Statement. The Waikato-Tainui Act was followed by the Upper Waikato Act and
the Upper Waipa Act, that reinforced the role of Te Ture Whaimana as above, and
collectively established a scheme of co-governance over the Waikato River and its
tributaries involving WRC, Waikato-Tainui, Raukawa, Te Arawa River Iwi, Ngati
Tawharetoa and Ngati Maniapoto. The Upper Waipa Act provided a process®® for
extending the ambit of Te Ture Whaimana to the Upper Waipa River. The three
statutes also established the WRA that has a key role in implementation of Te Ture

Whaimana.

In the only case referred to us applying Te Ture Whaimana in a First Schedule Plan

Process,* the Environment Court described the end result as follows:
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Refer section 36.
Carter Holt Harvey Ltd et al v Waikato Regional Council [2011] NZEnvC 380.
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1100] The co-management regime established by the Settlement Act and the River
Iwi Act is radically different to what hitherto existed under the Resource Management
Act and what currently exists elsewhere in New Zealand. Parliament has accorded
great weight and importance to the Vision and Strategy as the primary direction-setting

document for the Waikato River catchment.”

Counsel for WPL submitted that we need to integrate Te Ture Whaimana into the RMA
planning process. We agree with that submission in principle. We do not consider,
however, that the integration counsel referred to means that we should use Te Ture

Whaimana as a cross check on the application of the NPS-FM.5°

On the contrary, while nominally being part of the WRPS, the pre-eminent status of Te
Ture Whaimana within the Waikato and Waipa Catchments®! means that our analysis
should start with the direction it provides before considering what additional direction
the relevant NPSs (including the NZCPS) provide.

The three situations where the Supreme Court in King Salmon suggested that
reference might be had to Part 2 of the RMA notwithstanding the statutory direction to
give effect to higher order documents, are in cases of invalidity, incomplete coverage
or uncertainty of meaning.? We discussed with a number of parties whether it was
open to argue that Te Ture Whaimana was invalid in the sense that the Supreme Court
was referring to, given that its contents are specifically mandated by separate statutes.
No counsel suggested to us that it might be possible to contend that the invalidity
exception might be available. We agree with that view. Consistent with that position,
the Environment Court has described Te Ture Whaimana as having “led to a change

in the interpretation of the provisions of Part 2 for the purposes of the Waikato region.®*

During the hearings, our attention was drawn by a number of parties to public
statements indicating Central Government’s intention to promulgate a further iteration
of the NPS-FM. Shortly before the conclusion of hearings, a draft National Policy
Statement for Freshwater Management was released for public input, together with a
draft NES and draft regulations. That package of draft documents related to freshwater

was accompanied virtually contemporaneously by Governmental Discussion

60
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The way counsel for WPL'’s submissions were structured.

Refer section 5(1) of the Waikato-Tainui Act quoted above. We also note that the Environment Court
described Te Ture Whaimana as having the status of a national policy statement in Minister of
Corrections v Otorohanga DC [2017] NZEnvC 213 at [118].

Ibid at [90].

Puke Coal Limited v Waikato Regional Council [2014] NZEnvC 223 at [133].
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Documents foreshadowing a new National Policy Statement for Highly Productive Soils
and a replacement for the NPS-UDC.%

Although these developments occurred late in the hearing process, we had the
opportunity to discuss with counsel for the parties who had yet to be heard in Block 3
what weight we should give to them. We were also assisted by the Closing
Submissions filed by counsel on the point. The views we had regarding the relevance
of the freshwater package were sharply contrasting. Counsel for Miraka submitted to
us that we should place no weight on the draft documents.®® Counsel for WPL,
however, submitted that they were a “material consideration” (supporting the changes

that party sought be made to PC1).%®

The RMA identifies some situations where ‘Proposed’ Policy Statements and Plans are
relevant to decision-makers.®” This is not one of those situations. The RMA does not
explicitly recognise draft NPSs (or draft NESs or regulations for that matter) as relevant

documents.

In Carter Holt Harvey Ltd et al. v Waikato Regional Council, the Environment Court
accepted as a general principle that:

“...only national policy statements that have been approved and issued under section
52 of the Act are relevant considerations. Proposed national policy statements should

not be afforded any weight.“®

The recent decision of the Environment Court in Lindis Catchment Group Inc v Otago
Regional Council® is an example of the Court similarly declining to place any weight
on a draft NES.

Counsel for WPL cited a later discussion in the Carter Holt decision regarding the
relevance of the National Policy Statement for Freshwater Management 2011 to the
finalisation of the plan provisions before the Court to support the contrary view.
However, that discussion’® reflected the fact that the NPS-FM had been approved and
issued during the course of the Environment Court hearing. It therefore provides no

support for the proposition counsel has advanced.

64

65
66
67
68
69
70

In late November, these developments were followed by release of a draft National Policy Statement on
Indigenous Biodiversity.

Miraka Closing Submissions at 4.2.

WPL Closing Submissions at 42.

See e.g. section 66(2)(a).

[2011] NZEnvC 380 at [51].

[2019] NZEnvC 166 at [209]-[212].

Ibid at [68] and [70].
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The other authority relied on was the Environment Court’s decision in Environmental
Defence Society v Auckland Regional Council.”* Counsel directed us to two parts of
that decision.”? The first related to the relevance of international obligations New
Zealand had entered into related to climate change. The Court cited well accepted
public law authorities to the effect that the Courts would endeavour to interpret
domestic legislation consistently with such obligations and found them to be relevant
considerations under the then equivalent of section 104(1)(c) of the RMA (the subject
matter of the appeal was the appeal of the grant of a resource consent). We are not
considering the relevance of international treaty obligations in a resource consent

setting and so we do not find this aspect of the EDS decision of any assistance.

The second part of the EDS decision relied upon is where the Court placed some
reliance on Government policy related to climate change that had not found its way
either into statute or national policy guidance at that point.”® This scenario is much
closer to the one we are dealing with. However, we note that the Court observed that
the Government “Policy” in question had been endorsed by both the relevant regional
policy statement and the proposed regional plan. We do not know what view the Court
would have taken in the absence of such ‘endorsement’. We tend to put it in the same
category as the Environment Court’s decision in Day v Manawatu-Wanganui Regional
Council,”* where in the course of its consideration of provisions related to biodiversity

offsets, the Court said:

“13-59] We also note that the Proposed National Policy Statement on Indigenous
Biodiversity, on which the POP approach is modelled, reflects BBOP principles.
Notwithstanding that it has no statutory effect, and the number of submissions made
on it, we consider the document is worthy of respect as a reflection of considered

opinion, particularly as it reflects international best practice.”

In both cases, the Court has considered Government policy that has not crystallised in
a statutory instrument relevant not so much in its own right, but rather because of its

consistency with other material that the Court can properly have regard to.”
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[2002] NZRMA 441.

Ibid at [28] and [88].

Subsequently it did so in the form of a package of legislative amendments including section 104E of the
RMA.

[2012] NZEnvC 182.

As counsel for WRC notes in his closing submissions (at paragraph 12.5), the EDS decision can also be
distinguished because it was a resource consent appeal to which the equivalent of s104(1)(c) applied.
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We also need to be wary about putting weight on documents that as at the date of our
report being prepared were still the subject of public feedback and consideration by a
specially convened expert panel under the chairmanship of Retired Principal Judge
Sheppard. There is considerable potential for the shape of the Government's
freshwater package to change materially from its current form.

It follows that we agree with the submission of counsel for WRC that we should “box
on” without reference to the likelihood that the goal posts are about to shift. We are
fortified in that view because of the pre-eminent status of Te Ture Whaimana, which
we can be confident will endure notwithstanding any changes to national direction that

may occur.

Section 66(1) requires that PC1 be in accordance with any regulations. Relevantly,
that includes the NES-DW and the NES-PF.

Section 66(2) of the Act requires that we also have regard to management plans and
strategies prepared under other Acts. The section 32 analysis for PC1 refers to the
Waikato Conservation Management Strategy 2014 prepared under the Conservation
Act 1987 as being in this category. Dr Daniel, giving evidence for Fish and Game, also
drew our attention to the plans prepared under the Conservation Act for management

of sports fish and game birds which we need to have regard to on the same basis.

Section 66(2)(d) requires that we take account of regional policy statements and
regional plans (both operative and proposed documents in each case) applying in
adjacent regions. In WRC'’s closing planning statement, our attention was drawn to the
regional provisions relating to nutrient management in the Lake Rotorua catchment.

We discuss their relevance further below.

Section 66(2A) requires that we take into account any relevant planning documents
recognised by an iwi authority. The section 32 evaluation noted 9 plans lodged with
WRC on behalf of iwi authorities’. This did not appear to us to be a complete list (it
does not include, for instance, the Hauraki Iwi Environmental Management Plan) and
we requested the authors of the section 42A Report provide us with further input as to
the relevant provisions of all relevant iwi management plans. We were provided with
a high-level review of the matters raised in the relevant iwi management plans and we

outline the key points in our discussion below.
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Refer section A.2.3.5.
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Section 67(4) requires that PC1 not be inconsistent with any Water Conservation Order
or any other Regional Plan for the region. We were not advised of any relevant Water
Conservation Order in place affecting PC1. When finally confirmed, PC1 will form part
of the Waikato Regional Plan. We do not therefore consider the latter an “other”
Regional Plan for this purpose.”” However, we need to ensure that PC1 is not

inconsistent with the Waikato Regional Coastal Plan.

We have referred to the section 32 evaluation underpinning PC1 already. A separate
evaluation was prepared for Varl. Section 66(1)(e) requires that particular regard be
given to those evaluation reports.

We also note the obligation set out in section 32AA of the RMA to undertake a further
evaluation of any changes proposed to PC1. That further evaluation has to comply
with the requirements of section 32(1)-(4) and must be undertaken at the level of detail
corresponding to the scale and significance of the change(s) proposed. We record that
of the two options available to us under section 32AA(1)(d), we have chosen to
incorporate the further evaluations we are required to undertake within our Report,
rather than publishing it separately. We also record that a number of parties made
suggestions as to how PC1 might be amended without providing us with the information
necessary to undertake the further evaluation that section 32AA requires of us.
Counsel for the WRC was of the view that submitters who failed to provide sufficient
material for the Panel to undertake the required further evaluation took the risk that the
Panel might refuse the relief sought because there was insufficient information to
support it. We concur with that view and have approached consideration of the

submissions we heard on that basis.

The following sections of our Report discuss the substantive elements of each of the
documents we have referenced above in order to provide a basis for the discussion of
submissions and further submissions seeking changes to PC1. Because of its pre-
eminent status, it is appropriate that we commence that review with a review of Te Ture

Whaimana.

Te Ture Whaimana

226.

Te Ture Whaimana is a relatively short document. It is divided into two parts, the first

being the “Vision” and the second the “Strategy”.

7

Given the purpose of PC1 is to change the Waikato Regional Plan, requiring the two to be consistent
would be self-defeating.
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The Vision is in turn in three parts. The first element is a description of the river that
Ms Rukumoana Schaafhausen’ explained to us was a vision that the second Maori
King, Taawhiao left for the iwi:

“Tooku awa koiora me oona pikonga he kura tangihia o te maataamuri.
The River of Life, each curve more beautiful than the last.”

Ms Schaafhausen told us that that vision describes the late King’s admiration and

respect for the Waikato River.
The second element of the Vision states:

“Our vision is for a future where a healthy Waikato River sustains abundant life and
prosperous communities who, in turn, are all responsible for restoring and protecting
the health and wellbeing of the Waikato River, and all it embraces, for generations to

come.”

It is followed by 13 separate “objectives”that Te Ture Whaimana says will be “pursued”

in order to realise the vision:

“(a) the restoration and protection of the health and wellbeing of the Waikato River:
(b) the restoration and protection of the relationships of Waikato-Tainui with the
Waikato River, including their economic, social, cultural, and spiritual relationships:

(c) the restoration and protection of the relationships of Waikato River iwi according to
their tikanga and kawa with the Waikato River, including their economic, social, cultural,
and spiritual relationships:

(d) the restoration and protection of the relationships of the Waikato Region’s
communities with the Waikato River, including their economic, social, cultural, and
spiritual relationships:

(e) the integrated, holistic, and co-ordinated approach to management of the natural,
physical, cultural, and historic resources of the Waikato River:

(f) the adoption of a precautionary approach towards decisions that may result in
significant adverse effects on the Waikato River and, in particular, those effects that
threaten serious or irreversible damage to the Waikato River:

(g) the recognition and avoidance of adverse cumulative effects, and potential
cumulative effects, of activities undertaken both on the Waikato River and within the

catchment on the health and wellbeing of the Waikato River:

78

The representative of Waikato-Tainui at the Block 1 Hearing.
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(h) the recognition that the Waikato River is degraded and should not be required to
absorb further degradation as a result of human activities:

(i) the protection and enhancement of significant sites, fisheries, flora, and fauna:

(j) the recognition that the strategic importance of the Waikato River to New Zealand’s
social, cultural, environmental, and economic wellbeing requires the restoration and
protection of the health and wellbeing of the Waikato River:

(k) the restoration of water quality within the Waikato River so that it is safe for people
to swim in and take food from over its entire length:

() the promotion of improved access to the Waikato River to better enable sporting,
recreational, and cultural opportunities:

(m) the application to the above of both maatauranga Maaori and the latest

available scientific methods.”

The second section of Te Ture Whaimana contains some 12 “Strategies” that the

document states will be “followed” to achieve the vision, as follows:

“(a) ensure that the highest level of recognition is given to the restoration and protection
of the Waikato River:

(b) establish what the current health status of the Waikato River is by utilising
maatauranga Maaori and the latest available scientific methods:

(c) develop targets for improving the health and wellbeing of the Waikato River by
utilising maatauranga Maaori and the latest available scientific methods:

(d) develop and implement a programme of action to achieve the targets for improving
the health and wellbeing of the Waikato River:

(e) develop and share local, national, and international expertise, including indigenous
expertise, on rivers and activities within their catchments that may be applied to the
restoration and protection of the health and wellbeing of the Waikato River:

(f) recognise and protect waahi tapu and sites of significance to Waikato-Tainui and
other Waikato River iwi (where they do decide) to promote their cultural, spiritual, and
historic relationship with the Waikato River:

(g) recognise and protect appropriate sites associated with the Waikato River that are
of significance to the Waikato regional community:

(h) actively promote and foster public knowledge and understanding of the health and
wellbeing of the Waikato River among all sectors of the Waikato regional community:
(i) encourage and foster a “whole of river” approach to the restoration and protection of

the Waikato River, including the development, recognition, and promotion of best
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practice methods for restoring and protecting the health and wellbeing of the Waikato
River:

(j) establish new, and enhance existing, relationships between Waikato-Tainui, other
Waikato River iwi (where they so decide), and stakeholders with an interest in
advancing, restoring, and protecting the health and wellbeing of the Waikato River:
(k) ensure that cumulative adverse effects on the Waikato River of activities are
appropriately managed in statutory planning documents at the time of their review:

() ensure appropriate public access to the Waikato River while protecting and

enhancing the health and wellbeing of the Waikato River.”

The provisions of Te Ture Whaimana do not neatly line up with the normal structure of
a regional policy statement as set out in section 62 of the RMA, and therefore present
interesting issues of interpretation as to the status each of the elements we have
described above is intended to have. Indeed, it was issues such as this that prompted
the Planning Tribunal to decide in the early years of the RMA that regional policy
statements ought not to have separate sections purporting to describe the “vision” of
the document.”™ Be that as it may, section 11 of the Waikato-Tainui Act deems Te Ture
Whaimana to be part of the WRPS and requires WRC to insert it into the policy
statement without using the First Schedule process. We must accordingly interpret it
in a way which fulfils the statutory intention set out in section 5 of the Waikato-Tainui
Act, namely that it operates as the primary direction-setting document for the Waikato

River.

Having said that, no party suggested to us that on its own, the quotation of King
Taawhiao in section 1(1) of Te Ture Whaimana has a substantive effect, in the sense
of directing any particular outcome. We see it as setting the scene for the substantive
provisions that follow, and in a document that needs to be read holistically (something

we discuss further below), it needs to be kept in mind.

We consider, however, the vision of a healthy Waikato River sustaining abundant life
and prosperous communities describes the ultimate outcome Te Ture Whaimana
seeks to facilitate. It might be considered by some to be aspirational, but the
Environment Court has told us that a regional policy statement can have aspirational

objectives.®? This then raises the question to the status of the so called “objectives’:
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St Columba’s Environmental House Group v Hawkes Bay Regional Council [1994] NZRMA 560.
See Ngati Kahungunu Iwi Inc v Hawkes Bay Regional Council [2015] NZEnvC 50.
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Are they truly objectives, albeit subsidiary to the super objective contained within the
stated vision, or should they more properly be considered to be akin to policies?

The introductory language to the third subsection of Te Ture Whaimana, talking about
objectives that “will be pursued”implies the latter. One would normally think of pursuing

policies (and achieving objectives).

That might in turn suggest that it would be appropriate to classify the strategies set out
in the second section of Te Ture Whaimana as methods. When we asked Mr Berry,
counsel for Watercare, about a possible classification along these lines, he considered
(albeit without time for any reflection) that one could easily regard the vision as an
objective, the objectives as policies, and the strategies as methods. Mr Scrafton, who
gave expert planning evidence for Watercare, disagreed with counsel. Having had the
opportunity (unlike Mr Berry), to reflect on our question, he considered that both the
vision and the objectives might properly be classified as “objectives” because both set
out outcomes. He was similarly of the view that the strategies were better regarded as
policies in an RMA sense, namely as courses of action to be pursued.

We think that there is merit in Mr Scrafton’s view. Both the vision and the objectives
do appear to be expressed as outcomes, albeit that the vision is expressed at a higher
level of generality, and the strategies might appropriately be classified as akin to

policies.

Turning to the substantive content of Te Ture Whaimana, if one categorises the
objectives in section 1(3) as subsidiary objectives that must be given effect to, that
raises some important issues of interpretation. Prior to the Block 1 hearing
commencing, we asked that counsel for WRC comment on the implications of
references in Te Ture Whaimana to the Waikato River sustaining prosperous
communities and protecting economic relationships of people with the river, and
whether such references might be seen to conflict with references to restoring the
health and wellbeing of the river. That in turn raises questions as to how such conflicts

might be resolved.

Mr Milne’s response was that the protection and restoration of the Waikato River were
a consistent theme in Te Ture Whaimana and that the document could not credibly be
interpreted to give priority to economic considerations. In his submission, the reverse
was the case; the obligation to restore and protect the river prevails over any economic

considerations.
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We also discussed with Mr Milne a somewhat disconcerting inconsistency between the
text of Te Ture Whaimana that is set out in the schedules to the Waikato-Tainui Act
(copied above) and the online version of the WRPS (which is very similar but not
identical to the statutory version) on the one hand, and the version that is separately
available on the Council’s website; Objective 1(3)(j) has different wording in the latter
that would provide clear support to Mr Milne’s submission. Having investigated the
matter, Mr Milne advised us that the version on the Council’s website was in fact a link
to the website of the WRA which had incorrectly reproduced the text of Te Ture
Whaimana. The CEO of the WRA, Mr Bob Penter, confirmed that an error had been
made by the Authority when he gave evidence. We need therefore not consider it

further.

Counsel for the lwi Co-Governors, Mr Ferguson addressed the interpretation of Te Ture
Whaimana at some length. He drew our attention to section 5 of the Upper Waikato
River Act which directs that that Act must be interpreted in a manner that best furthers,
among other things, its over-arching purpose, hamely to restore and protect the health
and wellbeing of the Waikato River for present and future generations. As Mr Ferguson
noted, there are similar but more extensive provisions related to interpretation in the
Upper Waipa River Act. Mr Ferguson analysed Te Ture Whaimana in detail, pointing
out to us that the references to prosperous communities in the vision are expressed as
the consequences of a healthy river rather than an outcome in itself. He also noted
that Objective 1(3)(d) seeks to restore and protect economic relationships, suggesting
that the focus is on relationships that formerly existed, rather than those which are

enjoyed now.

We queried with Mr Ferguson whether it was appropriate to undertake a forensic legal
analysis of this kind of the wording of Te Ture Whaimana, or whether the document
should be viewed more holistically. Mr Ferguson’s submission was that it was not
appropriate to deconstruct the objectives of Te Ture Whaimana word by word, so as to
lose sight of the overall resonance of the vision. He submitted that one should come

back to the overall purpose.

We put that same question to a number of other counsel. We did not note any counsel
as disagreeing with Mr Ferguson’s submission in this regard. We therefore accept that
Te Ture Whaimana should be read holistically, without undue legality or over analysis.
We do not think that is the same thing as saying, however, that one can ignore the

clear words of Te Ture Whaimana in terms of the aspirations that it promotes.
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By way of example, Objective 1(3)(k) seeks the restoration of water quality within the
Waikato River “so that it is safe for people to swim in and take food from over its entire
length”.

We inquired of counsel for WRC whether this objective called into question the
appropriateness of mixing zones associated with large point source discharges, within
which, water quality might not be safe for swimming and/or food gathering. Mr Milne’s
immediate reaction was that such mixing zones were contrary to Te Ture Whaimana.
It is fair to say that this line of thinking provoked some consternation on the part of the
local authorities currently discharging wastewater to the Waikato River who sought to
draw our attention to the economic implications for their respective communities were
they required to meet the water quality standards in PC1 without the ability to rely on a

reasonable mixing zone.

Appearing for the Waikato Region Territorial Authorities collectively, their counsel Mr
Berry submitted that “due consideration of [the] real world consequences is needed to

temper the zeal with which WRC seems to want to implement the Vision and Strategy”.

We thought that a little unfair to WRC given that its counsel, Mr Milne, had only sought
to assist us by responding to our query. He did not purport to express either a

considered view or a view representing Regional Council policy.

Be that as it may, Mr Berry argued strongly that the vision of Te Ture Whaimana would
not be achieved if the prosperity of the river communities was destroyed along the way

to a healthy river.

Discussing the broader question with Mr Berry, he sought to emphasise to us the need
to think about achievement of the vision in Te Ture Whaimana on a timeline and not be
over-zealous when determining what has to be achieved on the first step towards the

vision.

When Mr Berry reappeared as counsel for Watercare, we discussed the point further
with him. We queried in particular, whether a clear signal that local authorities needed
to transition to a position where they were not degrading the Waikato River could be
regarded as absurd. His response was that if the indication was that that was the end
point of a 25-30 year transition, it could not be seen to be absurd against the

background of Te Ture Whaimana.
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Mr Berry also submitted to us that Te Ture Whaimana should not be read literally,
particularly in situations where water quality meets the prescribed standards. He
emphasised, in particular, the aspirational language it uses.

We discussed with Mr Ferguson, just how literally we ought to take Te Ture Whaimana.
Mr Ferguson accepted that some aspects of the Waikato River have physically
changed raising questions as to how, in any real sense, those aspects might now be
“restored”. The most obvious example is provided by the structures forming part of the
Waikato Hydro Scheme operated by Mercury Energy, including the lakes that have
formed behind the succession of hydro dams located on the river. Mr Ferguson’s
response was that the iwi realise that there are obstacles to restoration of the health
and wellbeing of the Waikato River. He advised that they take a long-term view and
seek to take small steps towards the ultimate goal. He emphasised however that
progress needs to be made. In his submission, it was not acceptable to put off action

until more information is available to enable better informed decisions to be made.

Our discussion with Mr Ferguson highlighted the fact that PC1 is a single element in a
necessarily wide-ranging series of regulatory responses to the direction that Te Ture
Whaimana provides. The focus of PC1 is on management of N, P, microbial pathogens
and sediment. We will discuss shortly whether that is its sole focus, but irrespective of
the view that one takes to that question, it is clear that restoration of the health and
wellbeing of the Waikato River extends well beyond water quality matters, and indeed,
well beyond matters that respond to the levers provided by the RMA. PC1 is also
necessarily limited as to the extent to which it can map out all the steps that will be
required to give effect to Te Ture Whaimana, even as regards matters within its scope,
because it only projects forward a nominal period of ten years, following which further

regional plan reviews will need to take those matters forward.

PC1 is premised on the vision of Te Ture Whaimana being achieved by 2096 (80 years
from notification). Some parties argued that that would not be long enough. Others
sought a shorter timeframe. As we have already noted, the representatives of the Iwi
Co-Governors who gave evidence made it clear that from their point of view, 80 years
was “non-negotiable”. It was clear from their evidence that some iwi would have
preferred a shorter period, but had come around to the view that 80 years was an
appropriate compromise position. Mr Rameka pointed out to us that the 80-year

timeframe for PC1 is very similar to that applying to the Lake Taupd catchment.
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We will return to the question of what timeframe is appropriate in our discussion of the
objectives of PC1. However, no party contended that the objectives of Te Ture
Whaimana could be achieved within the ten-year life of PC1.

It therefore follows that we need to determine just how far down the road towards giving
effect to Te Ture Whaimana the first stage represented by PC1 should aim to get. We
discussed with a number of parties the fact that notified Objective 3 is unlikely to be
able to be achieved by 2026 as a result of the delays in the First Schedule process to
date, the probability of appeals to the Environment Court, and progressive roll out of
the actions that PC1 requires. We will discuss that objective in much greater detail
later in this report.

For our part, though, we accept Mr Ferguson’s underlying point; that it would be
unacceptable to sit still and not make meaningful progress towards giving effect to Te
Ture Whaimana. While, to use Mr Berry’s description, we should not be “zealous” in
the steps we recommend, equally, marking time while acquiring more information is not
acceptable given the recognition Te Ture Whaimana requires of the existing degraded
state of the Waikato River.8! We therefore agree with an observation counsel for Beef
and Lamb made in the Block 1 hearing that “business as usual” is not an option. PC1
needs to do as much as it reasonably can towards giving effect to Te Ture Whaimana,
while acknowledging that the integrated, holistic and coordinated approach required by

Objective 1(3)(e) will demand further actions by relevant stakeholders over time.

In our view, the discipline of the section 32 tests and their requirement that we weigh
both costs and benefits in order to determine the most appropriate way to achieve the
objectives of PC1 is a key consideration. It follows that we agree with the view of the
planning witness for Fonterra, Mr Willis that we should not be blind to the costs of the
provisions we recommend. However, with Te Ture Whaimana setting the ultimate end
goal of restoration and protection of the health and wellbeing of the Waikato River,
recognition of adverse economic implications of the changes required in the catchment
to achieve that goal is necessarily limited to the mechanisms put in place for its
achievement. As Mr Willis suggested, we should seek to identify the rate and way
change occurs that minimises costs to the community, that is to say, allowing an
appropriate transition over time. Second-guessing the ultimate goal is not, however,

an option available to us.

81
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We also need to bear in mind other important aspects of Te Ture Whaimana, including
its mandating of a precautionary approach towards decisions that may result in
significant adverse effects on the Waikato River,®? avoidance of adverse cumulative
effects on the health and wellbeing of the Waikato River,2® and recognition that the
Waikato River should not be required to absorb further degradation as a result of
human activities.?*

For present purposes, a key issue is to identify the extent to which the river must be
restored and the situation(s) when protection, rather than restoration, is an appropriate

management response.

There are two ways in which one can look at this question. As part of the preparatory
work for PC1, the TLG commissioned a report seeking to establish water quality within
the Waikato and Waipa River catchments in 1863 (when the New Zealand Settlements
Act 1863 was passed and substantial tracts of land confiscated from iwi). This led a
number of submitters to presume that the long-term goal was to return the catchment
to the position it was in over 150 years ago. Many submissions commented on the
impracticability of such a goal. Among other things, large-scale urbanisation of the
population has occurred in the interim, along with irreversible physical changes to the
catchment, including but not limited to drainage of the swamps and wetlands that

formerly represented a substantial part of the Lower Waikato River catchment.

We think that such studies are useful because they provide a reference point for
improvements in water quality that might be sought; if water quality did not naturally
reach a certain level, then logically, restoration of the Waikato River would not be
required to that level either. However, we do not think that that is the primary focus of
Te Ture Whaimana. Rather, we read the intention is to improve water quality to a
nominated state rather than to some arbitrary historical position. We discussed this
point with Mr Bob Penter, CEO of the WRA, and he agreed with that proposition.

We need to identify what the required state is. Counsel for Beef and Lamb, Mr
Thomsen, drew on the wording of the Vision quoted above. He submitted that the point
to which the river must be restored is one ‘that restores the ecological health of the
River to sustain abundant life and has resilience to change, and that once achieved

provides for prosperous communities.
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Obijective 1(3)(f).

Obijective 1(3)(9).

Obijective 1(3).

Block 2 Legal Submissions for Beef and Lamb at 26.
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While we have characterised the Vision as a super-objective, the way Te Ture
Whaimana is structured is that it states that to realise the Vision, the specified
objectives will be pursued. There is only one objective that specifically states the
standard of restoration required, objective k: “the restoration of water quality within the
Waikato River so that it is safe for people to swim in and take food from over its entire
length.”

The Environment Court’s decision in Puke Coal Limited v Waikato Regional Council®
has a number of helpful comments regarding the implications of Te Ture Whaimana for
management of water quality. It describes it as having led “to a stepwise change in the
approach to consents affecting the catchment of the Waikato River®” and relevant to
the current question, that:

“... the only reasonable conclusion that can be reached is that there is an intention to
improve the catchment of the river itself within a reasonable period of time (several
decades) to a condition where it is safe for swimming and food gathering over its entire
length.”®8

In summary, while clearly there is an inter-relationship between safe swimming and
safe food gathering on the one hand, and ecological health on the other, to the extent
that objective k sets a different water quality standard from that which counsel for Beef
and Lamb suggested, we consider the former to be the appropriate reference point to
give effect to Te Ture Whaimana.

We should not be taken to be suggesting that ecological health is not a relevant
consideration in finalisation of PC1. Objective (i) of Te Ture Whaimana requires a focus
on protecting and enhancing significant fisheries, flora and fauna, and as we will
discuss shortly, the NPS-FM also provides important direction in that regard. However,
as we read the situation, Beef and Lamb were seeking to shift the focus of PC1 to
ecological health to justify different (and weaker) controls over the level of TN in the
river than those that a focus on safe swimming and safe food gathering would indicate
to be appropriate. We think that given the pre-eminence of Te Ture Whaimana, we are

on surer ground relying on the direction it provides on this critical issue.

Although perhaps not strictly necessary for our report, we should also observe that we

tend to agree with Mr Berry that Objective 1(3)(k) should not be read so literally that it
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would require water quality that is safe for swimming and for food gathering at every
point along the entire length of the catchment. Quite apart from the fact that there were
areas that were not safe either for swimming or for food gathering historically, for a
range of reasons, we think that there is force in the submission made by counsel for
Fonterra, Mr Matheson, that the test of whether water quality needs to be safe for
swimming and food gathering turns on the relationships of people, and in particular the
people of the river iwi, with the river. The fact that short river reaches might not meet
that standard might not impinge on restoration of those relationships. That will be an
issue of fact to be determined on a case by case basis. Such reaches might not
therefore necessarily coincide with the areas where point source discharges, including

those of the local authorities whose interests Mr Berry was representing, occur.

Some submitters sought clarity that the water quality values specified in PC1 bite only
at the nominated monitoring points. As far as we can gather, those monitoring points
were established for technical and practical reasons, and did not have regard to the
relationships of people and communities with the river. They are also far more sparsely

distributed than we think could possibly adequately reflect those relationships.

In summary, Te Ture Whaimana may not require that every metre of the length of the
Waikato River be safe for swimming and safe for food gathering, but our view is that
those reaches where that standard of water quality does not apply should very much
be the exception rather than the rule if Te Ture Whaimana is to be given appropriate

effect.

NPS-FM

271.

272.

273.

PC1 was drafted, evaluated (pursuant to section 32 of the RMA) and notified with
reference to the NPS-FM as it stood in 2016. The NPS was substantively amended in
2017, that is to say, after PC1 was publicly notified.

There was no savings provision in the 2017 revision. The NPS-FM was varied with

immediate effect (from 2 August 2017).

This situation has occurred before. In Horticulture New Zealand v Manawatu Wanganui
Regional Council® the High Court held that in a situation where a NPS (in that case
the predecessor of the NPS-FM 2014) was issued after appeals on a combined

regional policy statement and regional plan® were lodged with the Environment Court,
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neither the Council nor the Court were obliged to attempt to give effect to the NPS in
the course of the appellate process.®!

That decision contrasts with the approach taken in relation to Plan Change 6 affecting
the Tukituki Catchment.®> There, a Board of Inquiry decision had been released and
appealed to the High Court. The NPS-FM 2014 was issued while the matter was before
the High Court. The High Court found the Board of Inquiry decision to contain material
errors of law (unrelated to the NPS-FM 2014) and directed that the Board of Inquiry
reconsider its decision on the specific matter the subject of error in light of the changed
NPS-FM. The Court specifically acknowledged that the effect of its direction would be
that the Board of Inquiry would have given effect to the National Policy Statement for
Freshwater Management 2011 in relation to most of the Plan Change, and to the NPS-

FM 2014 in relation to the specific issue referred back to it.%3

The Court observed that this was an inevitable consequence of the jurisdictional
limitations created by the scope of the appeal to the High Court, and of its consequent
directions. The key reasons given for this direction were that the NPS-FM 2014 stated
(in its implementation provisions) that it was to be implemented as promptly as
possible. Second, the Court found that that approach best reflected the requirements
of section 67(3)(a) of the RMA that required the Board to give effect to “any National

Policy Statement’.

We find that the case for our seeking to give effect to the revised NPS-FM is, if anything,
stronger than that which Collins J considered in his Tukituki decision. The revised
NPS-FM contains the same emphasis on prompt implementation as its predecessor
and is of course at an earlier stage of the process for hearing and determining
submissions. In his decision on the Horizons One Plan, Kos J emphasised the limited
jurisdiction of the Environment Court and the fact that it does not sit in an executive

plan-making and plan-changing role.%
We are making recommendations to WRC, which is, however, in that role.

Accordingly, we find that we should strive to give effect to the revised (2017) version of
the NPS-FM, subject to any contrary direction from Te Ture Whaimana and to our

having jurisdiction to do so. The latter qualification is partly dependent on the scope of
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Hawke’s Bay and Eastern Fish and Game Councils v Hawke’s Bay Regional Council [2014] NZHC
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Ibid at [184].

(2013) NZHC 2492 at [99].

Page 70



279.

280.

281.

282.

283.

284.

Page 80

the Plan Change, that we will discuss shortly, and partly a question of whether
submissions on PC1 give us jurisdiction to make any changes necessary to give effect
to the revised NPS-FM. The number and breadth of submissions before us, however,
mean that the last point is unlikely to arise as a constraint in practice.

Starting therefore with a summary of the content of the 2014 version of the NPS-FM,
its preamble identified the importance of fresh water to economic, cultural and social
wellbeing, and the need for national direction regarding management of the freshwater
resource. It described the NPS-FM as setting out objectives and policies that direct
local government to manage water in an integrated and sustainable way, while
providing for economic growth within set water quantity and quality limits. The NPS-
FM was also described as a first step to improve management of fresh water at a

national level.

The preamble emphasised the need to manage land use and development activities
affecting fresh water so that growth is achieved with a lower environmental footprint.

The preamble also introduced the concept of Te Mana o te Wai, stating that freshwater
objectives for a range of tangata whenua values were intended to recognise it.

The 2014 version of the NPS-FM set objectives for both water quality and water
guantity. Focusing on the former as the primary subject matter of PC1,% Objective Al
sought to safeguard the life-supporting capacity of fresh water and the health of people
and communities in sustainably managing the use and development of land and
discharges of contaminants. Objective A2 sought the maintenance of improvement of
the overall quality of fresh water while protecting significant values of outstanding
freshwater bodies, and improving the quality in water bodies degraded to the point of
over-allocation. These objectives were supported by four policies.

Policy Al directed regional councils to make or change regional plans to the extent
necessary to ensure the plans establish objectives and set limits to give effect to the
NPS-FM objectives having regard to impacts of climate change, connections between

water bodies, and with coastal water; and establish methods to avoid over-allocation.

Policy A2 applied where freshwater management units do not meet the freshwater

objective of Policy Al. It directed regional councils to specify targets and implement
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We discuss in the section on the scope of PC1 following, whether it has any role in the management of
water quantity.
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methods considering recorded sources of contaminants, for improvement of water

quality to meet the targets in a defined time.

Policy A3 directed that where permissible, regional councils make rules requiring
adoption of the BPO to prevent or minimise any actual or likely adverse effect on the
environment of any discharge of a contaminant into fresh water or onto or into land that

may result in the contaminant entering fresh water.

Policy A4 provided interim guidance for resource consent applications and so is not

relevant in this context.

Objective C1 was focused on improvement in integrated management of fresh water
and use and development of land in whole catchments, including interactions between

fresh water, land, associated ecosystems, and the coastal environment.

To achieve that objective, Policy C1 directed regional councils to manage fresh water,
land use and development in an integrated and sustainable way so as to avoid, remedy

or mitigate adverse effects, including cumulative effects.

Objective CA1 sought a nationally consistent approach to establishing fresh water
objectives for national values that recognise regional and local circumstances. To that
end, Policies CAl to CA4 prescribed a detailed process for a national objectives

framework.

Policy CA1 was that all regional councils are to identify freshwater management units

for all freshwater bodies in every region.

Policy CA2 provided a stepped process for development of freshwater objectives,
including consideration of specified national values and how they apply to local and
regional circumstances, identification of values for each freshwater management unit,
identification of attributes for each value and, in cases where attributes were specified
in the NPS-FM, assignment of an attribute state at or above the minimum acceptable
state for that attribute and formulating freshwater objectives in numeric terms with
reference to the attribute states specified in the NPS-FM or, where practicable, and
otherwise in narrative terms with adoption of the most stringent attribute where any one

attribute applies to more than one value.

Policy CA3 required regional councils to ensure that freshwater objectives for the
compulsory values specified in the NPS-FM were set at or above the national bottom

lines for all freshwater management units, unless the existing fresh water quality was
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already below that line because of naturally occurring processes or the operation of
existing infrastructure and the Council considered it appropriate to set the objective
below the line.

Policy CA4 provided for setting a freshwater objective below a national bottom line on
a transitional basis in certain circumstances set out in an appendix. That appendix has
yet to be populated and accordingly, the policy is so far of no effect.

Part CB of the NPS-FM related to monitoring progress towards and achievement of
freshwater objectives. Part CC directed all regional councils to establish and operate
systems for accounting for quality and quantity of fresh water and publishing the
information gathered.

Part D of the NPS-FM related to tangata whenua roles and interests. Objective D1
sought provision for the involvement of iwi and hapa, ensuring that tangata whenua
values and interests are identified and reflected in the management of fresh water and

associated ecosystems and decision-making regarding planning of fresh water.

Policy D1 was for local authorities to take reasonable steps to involve iwi and hapi in
management of fresh water and ecosystems, to work with them to identify values and

interests, and reflect them in management and decision-making.

Policy E1 of the NPS-FM prescribed that a regional council’s implementation of its
policies was to be fully completed by 31 December 2025 subject to potential extension

on specified conditions to 31 December 2030.
The listed compulsory values were:

. Te Hauora o te Wai/the health and mauri of water;

o Te Hauora o te Tangata/the health and mauri of the people.

Additional national values specified were:

o Te Hauora o te Taiao/the health and mauri of the environment;
o Mahinga kai/food gathering/places of food,;

. Mahi mara/cultivation;

. Wai Tapu/sacred waters;

o Wai Maori/municipal and domestic water supply;

. Au Putea/economic or commercial development;

o He ara haere/navigation.
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Specified attributes related to:

o Ecosystem health in lakes:
o Phytoplankton;
° TN;
. TP;

o Ecosystem health in rivers:

o Periphyton;

o Nitrate (toxicity);
o Ecosystem health for lakes and rivers:
o Ammonia (toxicity);
o Ecosystem health for rivers (below point sources):
. DO;
o Human health for recreation in lakes and rivers:
. E.coli;
o Human health for recreation in lakes and lake fed rivers:
o Cyanobacteria — planktonic.

The attribute tables in Appendix 2 of the NPS-FM include a range of water quality and
ecosystem parameters or attributes set within three, four or five attribute states or
‘bands’ (A, B, C, D and E). Each attribute has a ‘National Bottom Line’ value, with the
bottom of the C band representing the national bottom lines. As above, Policy CA3
requires where waterways are below bottom lines, they are to be improved to at least

the national bottom line over time.

Key changes to the 2014 version of the NPS-FM made in 2017 included changes to
the preamble to place greater emphasis on Te Mana o te Wai, and on the need for
water quality improvement specifically in the area of safety of lakes and rivers for
primary contact. The latter includes a specific direction that just maintaining freshwater
quality is not an option for the human health value unless regional targets have been
achieved or nationally occurring processes mean further improvement is not possible.
Reference to variability in water quality is amended so as to remove the previous
inference that such variability might include between FMUs. A statement is added that
monitoring must include use of the MCI, as well as measures of indigenous flora and
fauna and Matauranga Maori. Lastly, text has been added to state that the preamble

to the NPS-FM might assist its interpretation.
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In the body of the NPS-FM, the matter of national significance to which the NPS-FM
applies is redefined to integrate Te Mana o te Wai into freshwater management more
generally and to emphasise the importance of the health and wellbeing of freshwater
bodies.

A new Objective AA1 is added seeking consideration and recognition of Te Mana o te
Wai in the management of fresh water.

New Policy AAl is added requiring regional councils to consider and recognise Te

Mana o te Wai, noting in turn that:

(a) Te Mana o te Wai recognises the connection between water and the broader
environment — Te Hauora o te Taiao (the health of the environment), Te Hauora
o te Wai (the health of the water body) and Te Hauora o te Tangata (the health
of the people); and

(b) Values identified through engagement in discussion with the community,
including tangata whenua, must inform the setting of freshwater objectives and

limits.

Objective Al is amended so the description of the health of people and communities

that must be safeguarded is no longer limited to secondary contact with fresh water.

Objective A2 is amended to focus maintenance and improvement of water quality on
FMUs.

Objective A3 has been added seeking improvement in the quality of fresh water within
FMUs be improved so that it is suitable for primary contact more often, unless regional
targets have been achieved or naturally occurring processes mean further

improvement is not possible.

Objective A4 has been added seeking that communities be enabled to provide for their

economic wellbeing in sustainably managing fresh water quality, within limits.

Policy A5 has been added to require regional councils to make or change regional
plans to the extent needed to ensure that a contribution is made to achieving regional
targets for improvement to water quality through identification of specified rivers and
lakes and primary contact sites, and to state what improvement to water quality will be
made and over what timeframe so that those rivers, lakes and primary contact sites are
suitable for primary contact more often or how those rivers, lakes and primary contact

sites will be maintained if the regional targets have been achieved.
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New Policy A6 provides a timeframe for development of the regional targets for water
quality improvement with draft targets available by 31 March 2018 and final targets
available 31 December 2018.

New Policy A7 responds to new Objective A4, and requires regional councils to
consider, when giving effect to the NPS-FM, how to enable communities to provide for

their economic wellbeing while managing within limits.

Parallel amendments to Objective A4 and Policy A7 are made to Part B — water

quantity.

Policy C1 is amended to add reference to the need for regional councils to recognise
the interactions between fresh water, land, associated ecosystems and the coastal

environment on a ki uta ki tai (from the mountains to the sea) basis.

Policy CA2 has been amended to better define the concept of maintenance of overall
water quality — for listed attributes, maintenance requires freshwater objectives to be
set at least within the same attribute state as existing freshwater quality and for those
attributes not listed, relevant values will not be worse off when compared to existing
freshwater quality. Consequential amendments are also made to the matters for
consideration reflecting the emphasis, as above, on suitability of fresh water for primary

contact and enabling communities to provide for their economic wellbeing.

Policy CA3 has been amended to provide greater specificity for recognition of listed
infrastructure. However, given that no infrastructure has been listed, the provisions

have no substantive effect as yet.

Objective CB1 has been amended to expand the scope of monitoring sought to be put

in place, so that it includes both freshwater objectives and identified values.

As foreshadowed in the preamble, Policy CB1 now includes a requirement for methods
for monitoring the extent to which relevant values are being provided for, including
surveillance monitoring of microbial health risks to people at primary contact sites,
monitoring of macroinvertebrate communities, measures of the health of indigenous
flora and fauna and matauranga Maori. Emphasis is also given to the relationship

between monitoring results and the overall state of fresh water in an FMU.

New Policy CB2 requires regional councils to establish methods such as action plans

for responding to adverse monitoring trends.
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New Policy CB3 provides specifically for a response being required when MCI is below
80 or exhibits a declining trend, so as to ensure that the causes of those changes are
investigated and methods employed seeking to halt declining trends and to improve
MCI scores (as applicable).

Policy CB4 also emphasises the need to communicate monitoring information to the
public.

Policy E1 has been augmented by a requirement for regional councils to review their
programme for staged implementation of the NPS-FM and to adopt a revised version
within a specified timeframe and thereafter undertake five yearly reviews of water
quality improvements that are communicated to the public.

Consistent with the above changes, the appendices include:

o Amendments to the description of human health values to focus on primary
contact with fresh water and to identify relevant matters to take into account in
that context as including pathogens, clarity, deposited sediment, plant growth,
cyanobacteria and other toxicants;

o Expanding criteria for natural form and character values to include biological
characteristics that are valued by the community and to provide an expanded
list of matters that contribute to that value;

o Amendment to the description of Mahinga kai values so that it includes both
places food species are found, and the act of catching them;

o Expanding Wai tapu to include where places are of special significance to iwi
and hapl. Greater emphasis is also given to protection of valued features and
unique properties of the wai when providing for this value;

o Adding detail to existing narrative states;

o Adding reference to the need for setting of appropriate instream concentrations
and exceedance criteria for DIN and DRP to achieve periphyton objectives, with
guidance as to how such criteria should be established. Reference is also made
to the need for nitrogen and phosphorus criteria where they are a nutrient
sensitive downstream receiving environment;

o Significantly revising the detail of the attribute state and related material relevant
to E.coli — among other things, establishing a four-fold set of criteria to be
applied in relation to each attribute state, to replace the existing focus on annual
medians and 95" percentiles. Notes are also added to guide application of the

attribute states. Among other things, regional councils are directed that attribute
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states should be determined on samples collected regularly, “regardless of
weather and flow conditions”. We will discuss that aspect later in our report;

o The cyanobacteria attribute is expanded to provide additional levels and
attribute state descriptions;

o A new Appendix 5 is added providing detailed direction for surveillance
monitoring of E.coli;

o A new Appendix 6 is added providing national targets for water quality

improvement, as regards its suitability for primary contact activities.

There are obvious overlaps between the NPS-FM (both 2014 and 2017 versions) and
Te Ture Whaimana. We note, for instance, submissions for both the Iwi Co-Governors
and for WRC in closing®® that there is a broad symmetry as between the policy intent
of the Te Mana o te Wai provisions of the NPS-FM and Te Ture Whaimana. The focus
of Objective A2 of the NPS-FM on maintaining or improving overall quality of fresh
water within FMUs also has obvious parallels with restoration and protection of the
health and wellbeing of the Waikato and Waipa Rivers.

We had a lengthy discussion with counsel for WPL as to whether they were
synonymous and whether, as counsel submitted, we should prefer the NPS-FM
terminology. In that regard, having initially submitted it was important that RMA
decision-makers see language aligning with the NPS-FM rather than the language of
the various Settlement Acts, having reflected on the discussion, Dr Somerville QC
considered it preferable to leave the language as “restore and protect”, but
accompanied by a definition to make it clear that to the extent there is a difference
between that and “maintained and improve” there was no intention to lower the bar: it
contains both. Subsequently, the planning witness for WPL, Mr Connell-Mckay tabled

a suggested definition:

“‘Restore and protect: For the purposes of Chapter 3.11 includes ‘maintained or

improved’.”

Putting aside the mix of tenses that would need to be corrected if we accepted in
principle the desirability of such a definition, we think there are important differences
between these terms. As counsel for WRC observed in his closing submissions,
“improve” is not the equivalent of “restore”. An objective or policy focusing on

improvement in water quality gives no sense as to the extent of improvement, unless
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that is specifically stated. Restoration, however, does give a sense of extent. We have
discussed already in the context of our review of Te Ture Whaimana, just what that

extent is.

Taking an ordinary and natural meaning, “maintain” is much closer to “protect” and
there is authority suggesting that the former may well in fact be a more stringent test.%’
However, the 2017 amendment to the NPS-FM to clarify that “maintenance” might
involve movement downward within an attribute state/band would seem to alter the
natural meaning in a manner which would not be consistent with Objective (h) of Te

Ture Whaimana (no further degradation).

Accordingly, we do not think it is helpful to insert a definition of the kind suggested by
counsel for WPL. The concept of restoration and protection introduced by Te Ture
Whaimana needs to direct future action without the complication of trying to capture
how that might relate to maintenance and improvement in terms of the NPS-FM.

We also note that new Objective A4 and Policy A7 have the potential to give greater
weight to providing for economic wellbeing than would be consistent with Te Ture

Whaimana.

In contrast to the aspects of the NPS-FM that we have drawn attention to above, where
it might be seen to be directing more lenient outcomes than those that would be
required by Te Ture Whaimana, new Objective A3 and new Policies A5 and A6, related
to improving the quality of fresh water so that it is suitable for primary contact more
often might be seen to be more demanding (they are certainly more specific) than Te
Ture Whaimana because of the staged improvement specified in Appendix 6. We do
not consider such provisions inconsistent with Te Ture Whaimana. Rather, they flesh
out Te Ture Whaimana in a manner that in our view is consistent with the latter’s overall

direction.

There are other elements of the NPS-FM that expand on Te Ture Whaimana. We refer,
in particular, to the emphasis on monitoring MCI, as a measure of river ecological
health. Other compulsory attributes in the NPS-FM flesh out more narrative

instructions contained in Te Ture Whaimana.
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The NPS-FM also provides guidance as to process, but again, we think that this needs
to be applied with some care to avoid introducing inconsistencies with Te Ture
Whaimana.

In particular, the NPS-FM directs a process of ascertaining values in consultation with
community, and a translation of those values into the freshwater objectives, which in
turn drive the specification of limits and targets. Section 3.11.1 of the notified version
of PC1 reflected that starting point. The difficulty is that, as that section demonstrates,
community values encompass use values that if translated into the objectives would
imply a continuation of the existing degradation of the Waikato and Waipa Rivers, and
potentially, an acceptance of further degradation, contrary to the objectives of Te Ture
Whaimana. Clearly that would not be acceptable, which produces the situation,
highlighted by Mr Scrafton, the planning witness for Watercare, in his Block 2 and Block
3 evidence, of a disconnect between the identified values on the one hand, and the

objectives and policies, on the other.

In Section 8 of our Report, reviewing the submissions on 3.11.1 of PC1, we discuss
how this disconnect might best be remedied.

In summary, our view is that the best approach to the NPS-FM is to consider provisions
purporting to give effect to it one by one to ensure they are not inconsistent with Te
Ture Whaimana. As we have previously noted, it is clear that in the event of such

conflict, Te Ture Whaimana must prevail.

New Zealand Coastal Policy Statement

336.

The New Zealand Costal Policy Statement (NZCPS) provides direction regarding the
use, development and protection of natural physical resources in the coastal
environment. While the area covered by PC1 does not include the coastal marine area,
the coastal environment extends inland of the coastal marine area. We were advised,
for instance, that the zone of tidal influence extends upstream of the bridge at Tuakau.
In addition, water and, consequently, water borne contaminants flowing down the
Waikato River flow into the coastal environment, including the coastal marine area.
The preamble of the NPS-FM notes in this regard that the management of coastal water
and fresh water requires an integrated and consistent approach. We have already
noted the amendment in the 2017 revision of the NPS-FM to Policy C1 requiring

recognition of interactions between fresh water and the coastal environment.
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Ms Kissick, the planning witness for DoC, drew our attention to Objective 1 of the
NZCPS, directing a focus on the safeguarding of the integrity, form, functioning and
resilience of the coastal environment and sustaining its ecosystems including by
maintaining coastal water quality and enhancing it where it has deteriorated from what
would otherwise be its natural condition, and to Policies 4, 21-23 inclusive. As she
noted, Policy 4 relates to the integrated management of natural and physical resources
in the coastal environment, recognising a range of matters that need to be provided for
to achieve that integrated management including (at (c)(iv)) that land use activities
affect, or are likely to affect, water quality in the coastal environment and marine

ecosystems through increased sedimentation.

Ms Kissick described Policies 21-23 as providing policy guidance on the management
of water quality in the coastal environment including requirements to enhance water
quality where it has degraded, manage sedimentation, and manage the discharges to

water in the coastal environment.

We accept in principle that these matters are all relevant to our deliberations and direct
focus, among other things, on improving water quality in the coastal environment where
it is adversely affected by activities within the area covered by PC1. Less clear is the
extent to which the direction in the NZCPS should prompt action that would not
otherwise be required by Te Ture Whaimana and/or the NPS-FM, given the former’s
focus (in particular) on halting degradation of the Waikato and Waipa Rivers and

restoring the health and wellbeing of those rivers.

We will discuss the evidence produced by DoC on effects in the coastal environment
and the management measures necessary to give effect to the NZCPS later in this

report.

National Policy Statement-Renewable Electricity Generation

341.

342.

This NPS contains an objective and policies to enable the sustainable management of
renewable electricity generation under the RMA. Renewable electricity generation is
defined to include the hydro and geothermal electricity generation facilities that are
within the PC1 area. It does not include the Huntly Power Station in respect of which

we had submissions and evidence from its owner operator, Genesis Energy.
The objective is:

“To recognise the national significance of renewable electricity generation activities by

providing for the development, operation, maintenance and upgrading of new and
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existing renewable electricity generation activities, such that the proportion of New
Zealand'’s electricity generated from renewable electricity sources increases to a level
that meets or exceeds the New Zealand Government’s national target for renewable

electricity generation.”

Relevantly, Policy E2 is that Regional Plans are to include objectives, policies and
methods, including rules and plans to provide for the development, operation,
maintenance, and upgrading of new and existing hydro-electricity generation activities
to the extent applicable to the region.

Policy E4 has a similar direction in relation to use of geothermal resources for electricity

generation activities.

We observe that if and to the extent that development, operation, maintenance, and
upgrading of new and existing renewable electricity generation activities is inconsistent
with restoration and protection of the health and wellbeing of the Waikato River, still
more so if it were to result in further degradation of the Waikato River, the enabling
provisions noted would necessarily give way to the contrary direction provided by Te
Ture Whaimana.

National Policy Statement-Urban Development Capacity

346.

347.

348.

This NPS is about recognising the national significance of urban environments, the
need to enable such environments to develop and change, and providing sufficient
development capacity to meet the needs of people and communities and future

generations in urban environments.

It has a series of objectives (OA1-OA3) prescribing outcomes desired from planning
decisions affecting an urban environment that include a focus on efficient urban
environments, urban environments with sufficient opportunities for development to
meet demand and that develop and change in response to the changing needs of

people, communities and future generations.

A second set of objectives (OC1-OC2) focus on planning decisions enabling urban
development that provides for the social, economic, cultural and environmental
wellbeing of people and communities and future generations over all timeframes, and
on adaptation by local authorities to evidence about trends in urban development,
market activity and the social, economic, cultural and environmental wellbeing of

people and communities.
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Objective OD1 focuses on integration of land use and land use development with
infrastructure. Objective OD2 seeks coordinated and aligned planning decisions
across local authority boundaries.

For the purposes of these objectives, WRC is a local authority and Hamilton City
qualifies as an urban environment. In addition, although the urban area of Pukekohe
is outside the PC1 area, wastewater discharges from it occur within the Waikato
Catchment and a significant proportion of the drinking water for the Auckland urban
area is taken from the Waikato River.

A number of policies are designed to achieve these objectives. We note in particular
Policy PA3 directing that decision-makers making planning decisions affecting the way
and rate at which development capacity is provided shall have particular regard to
providing for choices meeting the needs of people and communities for a range of
dwelling types and locations, work environments and places to locate business, among
other things.

Policy PA4 also directs decision-makers to take into account the benefits that urban
development will provide when considering its effects.

This NPS was the subject of submissions and evidence seeking to persuade us that
PC1 did not give effect to it, largely because of the constraining effect the Objectives
and Policies of PC1 would have on expansion of wastewater discharges from Hamilton
City necessary to facilitate urban growth, capacity for which the NPS directs be

ensured.

We discussed with both Ms Maclintosh, counsel for Hamilton City, and its planning
witness, Mr Ryan, the apparent conflict between the interpretation the City Council was

seeking to derive from the NPS-UDC and Objective (h) of Te Ture Whaimana:

“The recognition that the Waikato River is degraded and should not be required to

absorb further degradation as the result of human activities.”

Ms Maclntosh’s initial submission (at Block 1) was that it was possible to read the two
as being consistent. It is fair to say that we had some difficulty understanding how the
two documents could be read together consistently if, as the representatives of
Hamilton City appeared to be saying in Block 1, provision for further urban development

of Hamilton would necessarily involve additional degradation of the Waikato River.
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We note that the NPS-UDC is non-specific about how additional urban capacity is to
be provided. One way in which the two documents could be read consistently together
would therefore be to interpret the NPS-UDC as requiring provision for additional urban
development capacity that does not result in further degrading the Waikato River.

From Mr Ryan’s Block 2 evidence, we understand that this is practically possible,
provided PC1 gives sufficient leeway for employment of offset measures to address
residual adverse effects from the City Council’'s wastewater discharges that cannot

practically be avoided, remedied or mitigated.

Ms Macintosh submitted also that to the extent that there might be tension or conflict
in reconciling the directives of Te Ture Whaimana with those of the NPS-UDC, two of
the caveats provided by the Supreme Court in Environmental Defence Society v New
Zealand King Salmon Company Limited®® applied, namely “incompleteness and/or
uncertainty”. She also argued that Te Ture Whaimana has not set “environmental
bottom lines” in the sense that the NZCPS was held by the Supreme Court to do.

We do not regard Objective (h) of Te Ture Whaimana as being either incomplete or
uncertain. It seems to us to be quite clear what it is saying — namely, that the Waikato
River should not be further degraded.

Further, while the wording used (in particular framing it in terms of “recognition”) might
be considered less prescriptive than the policies of the NZCPS that the Supreme Court
addressed in its King Salmon decision, it still provides “something in the nature of an

environmental bottom line”, to use the language of the Supreme Court.1%®
It follows that we do not accept counsel’s submissions in that regard.

We prefer to place reliance on Mr Ryan’s evidence that there is scope to reconcile the

two documents in a way that does not result in further degradation of the Waikato River.

Waikato Regional Policy Statement

363.

Section 67(3) of the Act requires that PC1 must give effect to the WRPS. Putting aside
the provisions of Te Ture Whaimana that are deemed to form part of the WRPS and
which we have already discussed, the balance of the WRPS comprises a

comprehensive set of objectives, policies and methods guiding the use, development

98
99

100

[2014] NZSC 38.

Refer the discussion in Environmental Defence Society Inc v Otago Regional Council [2019] NZHC
2278 at [84]-[96] contrasting the language of Policy 9 of the NZCPS with that of Policies 11, 13, 15, and
16

[2014] NZSC 38 at [103].
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and protection of the natural and physical resources of the Waikato region. Having
said that, having been made operative in May 2016, the WRPS predates both the 2017
revision of the NPS-FM and the NPS-UDC. It does not, therefore, pick up on the
provisions in those documents other than to the limited extent the NPS-UDC directed

immediate inclusion of an objective setting out minimum housing targets.

The WRPS was, however, written round the NPSs that predated it along with Te Ture
Whaimana. As such, there is a significant degree of overlap with the objectives and
policies we have already discussed above.

The section 32 Report underpinning PC1 noted the following WRPS objectives as
being of particular relevance to PC1.:

o 3.1 Integrated Management: which emphasises the need to recognise (among
other matters), the inter-relationships between water body catchments, riparian
areas, wetlands and coastal environments, as well as the relationships between
environmental, social, economic and cultural wellbeing.

o 3.3 Decision making: which sets out underlying principles for decision making
including the adoption of appropriate planning timeframes, adaptive

management, matauranga Maori and flexible solutions for local variations.

o 3.4 Health and wellbeing of the Waikato River: which recognises the Vision and
Strategy.
o 3.5 Energy: which recognises (among other matters) the national significance

and regional benefits of electricity generation.

o 3.8 Ecosystem services: which recognises the need to maintain and enhance
these services, and their importance to regional wellbeing.

o 3.9 Relationship of tangata whenua with the environment: which recognises the
need to provide for this relationship.

o 3.10 Sustainable and efficient use of resources: which requires that use and
development of resources is sustainable and efficient.

o 3.14 Mauri and values of freshwater bodies: which requires that the mauri and
identified values of freshwater bodies are maintained or enhanced.

o 3.16 Riparian areas and wetlands: which requires (among other matters) that
water quality and wetland quality and extent is maintained or enhanced.

o 3.25 Values of soil: which recognises the importance of safeguarding the life

supporting capacity of soils.
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The section 32 Report also noted the following policies specific to freshwater
management in the WRPS:

o Policy 8.1: Approach to identifying freshwater body values and managing
freshwater bodies: which addresses the development of freshwater objectives,
limits and targets.

o Policy 8.2: Outstanding freshwater bodies and significant values of wetlands:
which requires protection or where appropriate enhancement of outstanding
water bodies. We note that the WRPS does not actually identify what those
outstanding freshwater bodies and significant values are. Rather, it specifies a
method for identification of same (Implementation Method 8.2.1, cross
referencing in turn Sections 8A and 8B, which identify, in turn, modified
freshwater bodies utilised for hydro electric generation and domestic and
municipal water supplies and freshwater bodies with high water quality based
on a range of parameters (Whangamarino wetland is specifically identified as
being of international importance in section 8B)).

o Policy 8.3: All freshwater bodies: which requires the maintenance or
enhancement of freshwater bodies by (among other matters) reducing sediment
and contaminants entering water bodies and protecting and enhancing riparian
and wetland habitat.

o Policy 8.4: Catchment based intervention: which establishes criteria for
catchments, including the Waikato River, for managing the adverse effects of
activities and land use change.

o Policy 8.5: Waikato River Catchment: which recognises Te Ture Whaimana as

the primary direction-setting document for the Waikato River.
The provisions of the WRPS which were the subject of most comment were those
related to regionally significant industry and regionally significant infrastructure.
We were referred to Policy 4.4 by a number of parties. It reads:
“Regionally significant industry and primary production:

The management of natural and physical resources provides for the continued
operation and development of regionally significant industry and primary production

activities by:

(a) Recognising the value and long term benefits of regionally significant industry

to economic, social and cultural wellbeing;
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(b) Recognising the value and long term benefits of primary production activities
which support regionally significant industry;

(c) Ensuring the adverse effects of regionally significant industry and primary
production are avoided, remedied or mitigated;

(d) Co-ordinating infrastructure and service provision at a scale appropriate to the

activities likely to be undertaken;

(e) Maintaining and where appropriate enhancing access to natural and physical

resources, while balancing the competing demand for these resources;
f Avoiding or minimising the potential for reverse sensitivity; and
(9) Promoting positive environmental outcomes.”

Policy 4.4(e) is specifically identified as something that regional plans should provide

for in Implementation Method 4.4.1(c).

We will return to discuss in greater detail the application of Policy 4.4 and the related
implementation method in the context of our consideration of submissions on Policies
10-13 of PC1.

The representatives of infrastructure providers whom we heard from suggested to us
that the WRPS provides a similar level of recognition for regionally significant
infrastructure which ought to be recognised in the form Policies 10-13 take. We do not
consider that to be correct, or not wholly so. The principal recognition of regionally
significant infrastructure is in the context of Policy 6.6, which relates to management of
the built environment. It directs that such management ensure that particular regard is
given to protection of the effectiveness and efficiency of existing and planned regionally
significant infrastructure and the benefits that can be gained from its development and
use. The implementation methods have a similar focus on management of the built
environment. We would characterise these provisions as focusing on the effects on
regionally significant infrastructure rather than the effects of regionally significant
infrastructure (and the desirability of providing for it, notwithstanding those effects).
While we do not suggest regionally significant infrastructure is unimportant, we do not
consider it can derive the same level of support from the WRPS that the latter provides

to significant industry (and primary production).
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National Environmental Standard for Sources of Human Drinking Water

372.

373.

374.

375.

376.

377.

378.

The NES-DW puts in place requirements for protecting community drinking water
supplies from being contaminated. Different controls are applied depending on
whether the community supplied with water is one of more than 500 people, or
alternatively more than 25 people.

For the larger communities as above, the standards apply both to the grant of discharge
permits potentially affecting the safety of drinking water, and to specification of

permitted activities that might similarly affect drinking water.

The exact obligation varies according to whether the drinking water supply meets the
relevant health criteria, whether the drinking water supply is tested or whether the

drinking water supply does not meet the relevant health criteria.

Relevant criteria include the MAVSs for E.coli, nitrate (short term values) and nitrite (both
short and long term values) and ammonia. Accordingly, these standards are relevant
to finalisation of Block 3 and cannot in our view be left (as the Block 3 section 42A

report suggests)!®! for a subsequent review of the WRP.

For the smaller community drinking water supplies, the standards require conditions to
be placed on discharge permits upstream of the abstraction point, requiring notification
of the drinking water supplier if significant unintended events such as contaminant spills

occur that may adversely affect sources of human drinking water.

To provide us with a basis to assess what is required to comply with the NES-DW, we
asked WRC to advise us where community drinking water supplies for more than 500
people are located, the extent of contaminant monitoring for each, whether the NES’s
requirements are currently being made, and with that margin of safety. The answer to

each of these questions was contained in a memorandum dated 25 November 2019.
In summary:

o There are 23 community water suppliers drawing on water within the PC1 area
from a mix of sources — groundwater wells, springs, dammed lakes and rivers
and streams;

o All water supplies are treated for E.coli;

o All water supplies are well within the MAV for nitrate;

101

At paragraph 648.
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o Ammonia and nitrate are tested less frequently, but ammonia concentrations
are characteristically low and nitrate is typically not a significant component of

natural fresh waters.

If those are all generally satisfactory, more concerning is the advice that two sites
(Waikato River at Taupiri and Mangaokewa Stream in Waitomo District) are currently
non-compliant for bacterial compliance. While the latter case is noted as a technical
non-compliance on the basis that the supply is not tested in accordance with monitoring
procedures, implementation of the NES requires in both of those cases that bacterial

concentrations not increase by more than a minor amount.

We were also advised that almost a third of drinking water sites are currently non-
compliant for protozoa. Protozoa are single-celled micro-organisms. Dr Dada told us
that giardia and cryptosporidium are protozoa,'°? and that they are among the microbial
pathogens for which E.coli is used as an imperfect proxy.1

The link Dr Dada identified for us between animal waste and potential exacerbation of
currently non-compliant drinking water supplies that are spread widely across the
catchments supports in our view a cautious approach to land use changes involving
any material intensification of existing livestock stocking rates and/or access of

livestock to water, at least in the vicinity of those drinking water supplies.

National Environmental Standard-Production Forestry

382.

383.

The regulations incorporating these national standards were put in place after
notification of PC1. They came into force on 1 May 2018. Part 1 of Schedule 1 to the
regulations states that there are no transitional, savings or related provisions relating

to these regulations. Accordingly, we must ensure that PC1 accords with them.1%4

The NES-PF prescribes a code for plantation forestry activities. Relevantly in that
regard, Regulation 6(1) states that a rule in a plan may be more stringent than the NES
Regulations, if the rule gives effect to an objective developed to give effect to the NPS-
FM. Regulation 6(3) further provides that a rule or plan may be more stringent than
the NES regulations if the rule manages any activities within one kilometre upstream
of the abstraction point of the drinking water supply for more than 25 people or involves
forestry quarrying activities over a shallow water table that is above an aquifer used for

human drinking water supply. It follows that if our recommended version of PC1

102
103
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Dr Dada, Block 1 evidence in chief — paragraphs 26-27.
Ibid — paragraph 29.
Refer section 66(1) RMA.
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contains rules that are more stringent than the NES, for all or any of the above reasons,
that would still be in accordance with the regulations for the purposes of section 66(1).
However, any rule that is less stringent than the NES would not meet this test.

The only rules in the notified PC1 related to production forestry were related to
conditions on permitted activity and controlled activity rules which were proposed to be
amended to require the provision of a harvest plan. We will discuss the relevance of
the NES to those provisions, and to submissions seeking additional (more stringent)
controls on plantation forestry later in this report.1®

National Planning Standards

385.

386.

387.

National Planning Standards are provided for in section 58B and following of the RMA,
as amended in 2017. National Planning Standards are a category of legislation that
have significant legislative effect, but they are not regulations (or legislative
instruments) in terms of the Legislation Act 2012.1% They therefore fall outside the
ambit of instruments we have to ensure PCL1 is in accordance with, pursuant to section
66.

The first set of national standards were promulgated in 2019 and sought to direct
changes in the structuring and content of (among other things), regional plans.
Unsurprisingly, the version of the RMA that we have to apply makes no reference to
national planning standards. Accordingly, we find that we are under no legal obligation

to recommend amendments to PC1 to align it with the National Planning Standards.

In addition, the character of PC1, as a component of the WRP, means that if we were
to attempt to align PC1 with the National Planning Standards, that would potentially
conflict with the way in which the broader Regional Plan is structured. We find it would
be more efficient to consider alignment with the National Planning Standards in the
context of the overall review of the WRP and we note that the National Planning

Standards prescribe a period of ten years within which this can occur.%’

Other Regional Plans

388.

As above, the only “other” Regional Plan that we consider might be of relevance and
need to be considered to ensure that PC1 is not inconsistent with it!% is the Waikato

Regional Coastal Plan 2014. The section 32 evaluation supporting PC1 notes that the

105
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See sections 4 and 13.

RMA, as amended in 2017, section 58E(4) and section 38 of The Legislation Act 2012.
National Planning Standards 2019 — Implementation Standard 17(3).

In accordance with section 67(4).
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Regional Coastal Plan is the subject of review in the relatively near future, but does not
discuss its substantive content.  Similarly, while the representatives of DoC
emphasised to us the need for an integrated approach, incorporating consideration of
effects on the coastal environment, their evidence and submissions focused on the
relevance of the NZCPS, which we have already discussed.

Like the NZCPS, the Regional Coastal Plan has (as Objective 4.1), a focus on
maintaining or enhancing water quality in the CMA. In relation to non-point source
discharges of contaminants in the CMA, Policy 4.1.4 is to promote riparian and land
management practices in order to reduce the cumulative effects of such discharges.

Policy 4.1.3, dealing with point source discharges, has a similar focus on maintenance
of existing water quality, identification of areas where water quality has been adversely
affected and seeking to enhance those areas.

Objective 3.1 relates to preservation of the natural character of the coastal environment
from inappropriate subdivision, use and development and restoring it where
appropriate. The policy supporting that objective indicates a particular focus on
identifying and protecting regionally significant and/or representative landscapes and
geological features, among other things, and avoiding or remedying adverse effects on
other natural features defining natural character. We note also Policy 3.1.6 directing
promotion of integrated and consistent management between land and water “in order

to preserve the natural character of the coastal environment”.

Objective 3.2 has a focus on protecting areas of significant indigenous vegetation and
significant habitat of indigenous fauna, with a series of policies supporting that
outcome. We note that the issue statement for this objective acknowledges the
potential for land uses above mean high water springs to have adverse effects within

the coastal marine area.

Overall, the clear focus of PC1 on avoiding further degradation of fresh water quality
and directing restoration of the health and wellbeing of the Waikato and Waipa Rivers
will assist achievement of the objectives and policies of the Regional Coastal Plan and
we did not identify any aspect of the Regional Coastal Plan that would do more than
give greater specificity to the obligations contained in the NZCPS. We do not consider
therefore that there is any risk that PC1 will be inconsistent with the Regional Coastal

Plan.
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Cross Boundary Issues

394.

395.

396.

In terms of our taking account of the policy statements and plans of adjacent Regional
Councils'® a number of witnesses before us referred in a general way to Plan Change
10 to the Bay of Plenty Regional National Resources Plan, related to management of
agricultural nutrients in the catchment of Lake Rotorua. This was brought rather more
clearly into focus with the release of the interim decision of the Environment Court in
relation to appeals on Plan Change 10.1° The Court drew attention to the fact that
groundwater within the boundary of the Waikato region (and we observe, the area
covered by PC1) forms part of the catchment of Lake Rotorua, but is not subject to the
objectives, policies and rules it was considering. The Court specifically directed
BOPRC to report back to it on progress on an agreement with WRC as to how cross

boundary issues that arise as a result will be addressed.

In the closing planning statement for WRC, Officers suggested a new policy be inserted
into PC1 to cover off the point highlighted by the Environment Court, but expressed
more generally. We will discuss the suggested policy in the context of our review of
the objectives and policies.

We were not made aware of any other cross boundary issues that would require

consideration under section 66(1)(d).

Instruments Under Other Statutes:

397.

398.

As above, we are required to have regard to management plans and strategies
prepared under other Acts.!'? The Waikato Conservation Management Strategy 2014,
prepared under the Conservation Act 1987, is in this category. The section 32
evaluation described this document as providing a framework for the integrated
management of natural and historical resources, including any species, in Waikato over
the ten years from 2014. It further described the strategy as identifying outcomes for
the areas managed by the Department of Conservation as well as showing how the
Department will contribute to conservation objectives by working with tangata whenua,
communities, local and regional authorities, statutory agencies and business in
Waikato.

As we will discuss further below, in relation to the need for active measures to control

the proliferation of koi carp and other pest fish species in the Lower Waikato
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Pursuant to section 66(2)(d).
Federated Farmers of New Zealand Inc & Ors v Bay of Plenty Regional Council [2019] NZEnvC 136.
Pursuant to section 66(2)(c).
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Catchment, the last aspect of the Conservation Management Strategy is of particular
importance given the Department’s role in managing pest species under the Biosecurity
Act 1993.

As far as we can identify, the representatives of the DoC did not identify any other
aspects of the Conservation Management Strategy of particular relevance to us.

Also, as noted above, Sports Fish and Game Management Plans prepared under the
Conservation Act 1987 are also a relevant consideration to which we should have
regard. The section 32 evaluation did not consider these plans, but Dr Daniel, a
technical witness for Fish and Game, helpfully advised us that the objectives of the
relevant Sports Fish and Game Management Plans include objectives related to
protection and increase in habitat for sports fishing and game birds.**2

Dr Daniel also noted!!® that the relevant plans identify the Waikato River and Lake
Arapuni as sites of national significance for recreational fishing and the Waipa River,
Waipapa River and Mangatutu Stream as being of regional significance for recreational
fishing. His evidence provided greater detail on those areas, including evidence of
declining water quality and ecosystem health.

Dr Daniel drew our attention to a number of other provisions in the relevant plans, but
they related more to the role of Fish and Game, and the steps those Councils would
take in the exercise of their statutory responsibilities. As such, they are less relevant

to us.

Iwi Management Plans

403.

As above, we are required to take into account any relevant planning document
recognised by an iwi authority and lodged with the Council, to the extent that it bears
on the matters contained within PC1.11* Council Officers provided us with a high level
review of relevant matters in the available Iwi Management Plans under cover of a
Memorandum dated 5 July 2019. It was evident from that review that the Iwi
Management Plans exhibit significant overlaps with Te Ture Whaimana. It is useful,
nevertheless, to summarise the key matters raised in each Plan (as identified by

Council Officers). This is particularly the case in relation to the Hauraki Iwi who did not
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113
114

Dr Daniel, Block 1 evidence at 4.1.7.
Ibid at 4.1.9.
Refer section 66(2A).
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appear and give evidence to flesh out their particular perspective on management of

the water resources of the Waikato and Waipa River catchments.'®

We divide the Plan points by iwi, set out in alphabetical order, as follows:

Hauraki:

Kaitiakitanga is important to achieve actions valued by Hauraki Whanui;
Protect and restore wetland habitats and ecosystems;

Riparian margins of rivers and streams are restored and protected;

Ancestral taonga are protected from the impacts of growth;

Sustainable land use and energy efficiency practices is [sic] standard practice;
Promote and encourage sustainable water use practices;

Restore and increase Thanga spawning. Increase populations of fisheries, birds
and plant resources. Tuna is an important food source for Hauraki Whanui;

It is important to have places for the gathering of food, collection and
preparation of rongoa and weaving materials;

Monitor fisheries health and recovery and ensure improved water quality;
Wahi tapu and cultural heritage sites are being protected from use and

development.

Ngati Maniapoto:

Freshwater (Wai ora, wai Maori, wai kino, wai mate);

Restoration of mauri and protection of te mana o te wai;

Restoration and maintenance of healthy populations of indigenous aquatic life;
Management of allocation ensures restoration and protection of the water
quality;

Healthy ecosystems, management of sediment, natural form and character are
restored and protected,;

The relationship between Maniapoto and the water is enhanced and protected,;
The mauri and mana of the water provides sustenance, including physical and
spiritual nourishment;

Recognise and protect Maniapoto access to and ability to undertake traditional
activities and uses;

Wetland restoration and protection.

115

Ngati Haua did not formally appear before us, but the substantive elements of its submission

were identical to those of a number of iwi who did appear and we noted that Ms Schaafhansen, who
gave evidence for Waikato-Tainui, described her home marae as being located in the heart of the tribal
boundary of Ngati Haua.
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Ngati Haua:

A more integrated holistic and collective approach to sustainable land use
development and management;

The health and wellbeing of freshwater resources is inherently connected to the
health of the whenua and the health and wellbeing of the community;

Ensure the mauri of freshwater is restored and protected. Ensure water is
plentiful and clean enough for drinking, swimming and sustaining mahinga kai;
Water allocation is sustainable and consistent with the natural limits of the
rivers, streams and aquifers. Water should be allocated fairly and used
efficiently and responsibly;

Waterways are accessible for customary use;

Recognition of Ngati Haua values, interests and matauranga in relation to fresh
water planning and management;

Protection and revitalisation of traditional knowledge and practices, regarding
rivers, streams, aquifers and freshwater fisheries;

Work collaboratively to ensure a holistic and integrated approach is taken to
restoring the mauri of fresh water;

Protect, restore and enhance the mauri of wetlands;

Ensure freshwater fisheries are restored, sustainably managed and enhanced,;
Restore and protect identified/mapped sites and areas of cultural significance;
Recognition of culture and traditions associated with ancestral lands, water,

sites, wahi tapu and other taonga.

Ngati Tahu-Ngati Whaoa

Iwi have rights to/over water including groundwater, rivers, lakes, tributaries and
beds of waterways;
The Waikato River should not be expected to absorb any further degradation
and it should be swimmable and support healthy kai along its whole length;
Ensure iwi involvement in monitoring, consents, plans and restoration projects,
including rangatahi wherever possible. Management should be integrated and
reflect the Maori world-view;
Protect headwater and strengthen linkages to the Waikato River;

Reinstate ecosystems and natural processes, protect sites of significance

and traditional activity as well as enhancing water quality. Waterways each
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have their own mauri and should not be mixed, human sewage should not
enter waterways;
Vegetated riparian margins should be reinstated;
Wetland restoration and protection. Access and harvesting rights are
important to enable iwi to make use of wetland and freshwater resources;
Ensure involvement in managing commercial fishing and customary takes, to

ensure the sustainable kai resources are available.

Ngati Tawharetoa:

Assert and exercise rangatiratanga and kaitiakitanga over waters within the
Tawharetoa rohe;

Protect and enhance the mauri for future generations;

Advocate the protection of mauri of water through effective policy and planning
instruments;

Prohibit all discharge of human waste directly into waterways and promote
effluent treatment acceptable to nga hapa;

Encourage the implementation of land-based disposal systems e.g. dairy farm
effluent;

Support proposals that seek hapl involvement to improve water quality and
promote efficient use of water quantity;

Protection and enhancement of fisheries in accordance with tikanga and kawa;

The ability to swim safely is important.

Raukawa:

Water is not separate from people, it is not separate from its surrounds and
therefore cannot be separated, or assessed in isolation, from the environment
as a total entity;

Regard all water as a connected and living entity, such as constituent parts,
intrinsic values and meta-physical being;

All water bodies are significant within the Raukawa Takiwa, and the mauri and
mana of our water bodies and all catchments are sustained and enhanced for
present and future generations;

Ecosystems and riparian margins are healthy, diverse and resilient;

Water bodies are accessible and safe to swim in, and take food from, all year

round. ldentification of mahinga kai species.
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Te Arawa:

Rejuvenate and restore the mauri of the Waikato River, to be progressive and
innovative in our approach, to work collaboratively, and hold steadfast to those
things that are important and make us unique;

Support Te Arawa collectively and individually to assert mana awa and improve
the health and wellbeing of the Waikato River, tributaries and environments;
Enable participation in the restoration and protection of the water and
implement measures to restore and protect the water;

Interests and values of the Waikato River to Te Arawa are recognised,;

Ensure the health and wellbeing of the Waikato River provides for mahinga kai,
freshwater fisheries and customary resources, access for customary use,
protection of riparian margins, wetlands, lakes and mahinga kai resources;
Identification of customary taonga species, nhon-taonga species and unwanted
fish in the Waikato River, between Atiamuri Dam and Huka Falls including all
tributaries;

Swimming is regarded as part of re-invigorating the relationship between the

iwi and the streams and rivers.

Waikato-Tainui:

Te Ture Whaimana prevails in any resource management, use and activity
within the Waikato River catchment in the Waikato-Tainui rohe;

Freshwater (Wai ora, wai Maori, wai kino, wai mate);

The relationship between Waikato-Tainui and the water;

Water quality;

Wetland restoration and protection;

Historical significance of fisheries taonga to Waikato-Tainui;

The importance of Tuna to Waikato-Tainui;

Waikato-Tainui aspires to have waters that are drinkable, swimmable, and
fishable with the water quality at least at the level Kiingi Taawhiao would have

expected in his time.

Section 32 Evaluation

405. As already noted, we are required by section 66(1)(e) to give particular regard to the

section 32 evaluations prepared to support PC1. These are substantial documents

that extensively cross reference the voluminous bundle material prepared to support
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the CSG process. Rather than seeking to summarise the section 32 evaluations,

therefore, we refer to relevant aspects in the course of our reports.

We should record at this point, however, that the content of section 32 evaluations was
the subject of significant criticism in the hearing of PC1. Mr Okell, for instance,
described the principal report as more of an index than an evaluation.

While we consider that description a little harsh, the principal section 32 evaluation
suffered from being written after all the key decisions as to Plan content had been made
in the CSG process. That reflected, in particular, in the limited consideration of
alternatives that was the subject of criticism from a number of submitters. Mr Reeves
provided us with a critigue of the section 32 evaluation in this and a number of other
respects.!6

Both the technical and economic analysis underpinning the section 32 analysis were
also the subject of criticism by a number of expert witnesses, many of whom presented
competing opinions. While Dr Cooper provided us with an overview of the TLG process
in his Block 1 evidence, as he noted, over 40 reports were prepared by more than 20
organisations and 75 experts. It was unreasonable to expect Dr Cooper to cover the
entire range of issues canvassed in the background reports in any detail. The reports
necessarily have to speak for themselves in that regard. We did, however, have the
benefit of input from a wide range of technical experts both in their evidence, and in

their Joint Witness Statement that we discuss in greater detail in section 8 of our report.

We also heard from Dr Doole, the principal author of the economic reports underpinning
the section 32 evaluation, who gave evidence for DairyNZ. This assisted our
understanding of the basis of those reports, better enabling us to assess their

robustness in the light of evidence from the other economic experts we heard from.

Ultimately, while having particular regard to the section 32 evaluations as instructed by
section 66(1)(e), we have given them such weight on specific aspects as we considered

they deserved, having regard to the evidence we heard.
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Mr James Reeves, Block 1 Statement of evidence on behalf of Mr J. Reeves and Ms A. Taylor,
paragraphs 91-111.
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4. PRELIMINARY LEGAL ISSUES

Land Use Controls or Discharge Controls or Both?

411.

412.

413.

414.

415.

The focus of the notified objectives and (in particular) the policies of PC1 is on diffuse
discharges of N, P, sediment and microbial pathogens. The rules seeking to implement
those policies focus on the use of land for farming activities (or a subset thereof) “and
the associated diffuse discharge of nitrogen, phosphorus, sediment and microbial
pathogens onto or into land in circumstances which may result in those contaminants

entering water”.

In RMA terms, the objectives and policies appear to be written in terms that respond to
section 15 of the Act. The Rules, however, are written as a hybrid incorporating the
land use components in terms of section 9(3) and discharge components in terms of

section 15.
These differences give rise to a number of related legal questions:

e What exactly is PC1 trying to manage — land uses or discharges?

¢ Isthe apparent inconsistency between the objectives and policies on the one hand,
and the rules on the other, an issue?

¢ For the rules specifying a consent status other than permitted, what sort of consent
do the rules envisage being granted - is it a land use consent, a discharge permit,
or both?

e Is itlegally appropriate to have hybrid rules of this kind?

e Does the application of section 70 of the RMA have a bearing on any of the above?

In addition to the above questions, we also note the submission of HortNZ that it is
desirable to provide separate discharge rules in order to provide a mechanism for the
transfer of resource consents from site to site necessary to enable the rotation of CVP.
We were told by a number of CVP growers that such rotations are essential to optimise
production and minimise disease. Transfer of land use consents is not possible as,
pursuant to section 134 of the RMA, such consents attach to and run with the land to

which they relate.

Having recommended in the Block 2, section 42A Report!!’ that all the current rules be

section 9 “land use” rules with a separate rule for the associated section 15 ‘discharges’
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At paragraph 299.
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(i.e. accepting the HortNZ submission), the Officers’ final recommendation was

essentially to revert to the approach of the notified Plan.

A contrary position was put to us by counsel for WPL who submitted to us!*® that diffuse
discharges from farming activities cannot be addressed by a rule under section 15 of
the RMA. Counsel relied on the decision of the Board of Inquiry into the Tukituki
Catchment Proposal'!® for this proposition.

We do not find the paragraph of the Tukituki Board of Inquiry Decision relied upon to
be authority for the proposition advanced. It appeared to us, as we think Dr Somerville
QC acknowledged, that the Board of Inquiry was not saying that diffuse discharges
from farming activities could not be addressed by a section 15 Rule. Rather, the Board
of Inquiry was setting out its view as to the reasons why individual farmers should not
be required to obtain consents to meet an instream DIN concentration limit, by reason
principally of the difficulty in establishing the inter-relationship between whatever the
individual farmer was doing and instream DIN concentrations. In other words, it was

expressing a view on the merits of having such a rule.

Counsel for WPL sought also to rely on the fact that Tukituki Plan Change 6 does not
include express provision for diffuse discharges. It imposes regional rules governing
production land use activities. Again, we do not find this particularly helpful, because
the Board of Inquiry did not, as far as we can see, discuss whether framing the rules in
this manner authorised any associated diffuse discharges. Certainly, the rules do not
say they do so. As such, if such diffuse discharges are correctly classified as the
discharge by a person of a contaminant into water or of a contaminant onto or into land
in circumstances which may result in that contaminant (or any other contaminant
emanating as a result of natural processes from that contaminant) entering water, it is
guestionable whether such discharges would be considered to be “expressly allowed”

by those rules, as required by section 15(1).

PC1 defines “diffuse discharges” to mean “the discharge of contaminants that results
from land use activities including cropping and the grazing of livestock and includes
non-point source discharges”. It would appear from the way this definition is framed
that the authors of PC1 considered (or perhaps assumed) that cropping and the grazing

of livestock at least involves discharges in terms of section 15(1).
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WPL Block 2 legal submissions at [39].
Final Report and Decisions of the Board of Inquiry into the Tukituki Catchment Proposal, June 2014 at
[449].
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It is not clear that this is the case. Taking grazing of livestock, Dr Somerville QC,
counsel for WPL, submitted to us that the act of cattle defecating or urinating on farm
paddocks is not a discharge for the purposes of section 15. That view is supported by
the Environment Court’s decision in Marlborough District Council v Awarua Farm
(Marlborough) Limited.’®® The Court there described defecation or urinating by stock
on paddocks as a natural occurrence that is neither intended nor permitted by the

landowner.?!

We note that in that case, the Court went on to say that if stock effluent is concentrated
or ponded, either intentionally or by failing to maintain adequate feed pads, stock races
and the like, that can lead to an accumulation of material which constitutes a
contaminant discharge for the purposes of section 15 of the RMA.

A different division of the Environment Court doubted whether even the general
proposition set out above was correct in P&E Limited v Canterbury Regional Council.*??
The Environment Court described the High Court’s decision as obiter and “possibly....
per incuriam.!®® Given both Courts in the Awarua Farm case found the RMA to have
been breached, we agree with the first observation. We express no opinion on the
second. The Environment Court in P&E Limited stopped short of making a definitive
finding on the basis that given the terms of the then proposed Land and Water Regional

Plan for Canterbury, the point was not necessary to decide.

The Environment Court similarly declined to make a definitive finding in its decision on
Variation 5 to the Proposed Waikato Regional Plan, governing nutrients within the Lake
Taupo Catchment.'?* The Court noted that a finding that non-point source discharges
arising from pastoral farming are discharges under section 15(1)(b) would have
significant implications both for farmers and regional councils throughout New Zealand.
It therefore needed to have been raised squarely by way of an application for a

declaration in order that it might properly be considered.'?

As far as we are aware, there is no more recent case authoritatively determining the
point. Although the Environment Court’s decision in P&E Limited noted advice from
counsel for Royal Forest and Bird Protection Society that it was applying to the High

Court for a declaration that would resolve the issue, this does not appear to have been
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[2013] NZEnvC.

Upheld in the High Court — [2014] NZHC 2264 at [50].

[2015] NZEnvC 106.

Ibid at [38].

Carter Holt Harvey Limited v Waikato Regional Council Environment Court Decision A123/2008.
Ibid at [175].
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done, or at least, if proceedings were filed, they did not reach the stage of a decision
having been released.

We take the view that if the Environment Court was reluctant to determine this issue in
the context of a Plan Change, because of its significance to the farming community
generally, and New Zealand as a whole, that means that we likewise should proceed
with caution. We think a cautious approach must necessarily take account of the
possibility that stock ‘discharges’ are discharges by the stock owner for the purposes
of section 15. That means, in our view, that they should desirably be expressly allowed
by a rule in a Regional Plan or a resource consent to remove the possibility that they
might subsequently be held to be illegal under the RMA.

There were two options as to how this might be done. The first is the “hybrid” approach
in the notified PC1, and supported ultimately in the Officers’ closing statement, whereby
rules relate both to farming land uses and any associated discharges. The second is
the approach favoured in Variation 5, whereby there is a separate discharge rule, linked
to the grant of a land use consent.

As already noted, the latter approach was supported by HortNZ. However, the reason
for that support appears to be so that CVP growers might have greater leverage when

negotiating lease arrangements with landowners to permit rotational CVP growing.

We put such considerations to one side. While we accept there are practical
implications for the commercial arrangements CVP growers make with landowners, we
do not regard them as RMA issues. We are also conscious that we have only heard

from the CVP growers and not from the landowners who lease them their land.

Lastly, we note that HortNZ appears to have resiled from the point because the marked
up version of PC1 provided in HortNZ’s closing statement contained hybrid land
use/discharge rules. The only separate diffuse discharge rule proposed related to

catchment collectives.

Less easily put to one side, however, the Environment Court’s Variation 5 decision
considered this specific issue and made a clear finding that discharge rules should be

clearly differentiated from land use rules in the context of its Variation 5 decision.

The reasons given by the Court!?® stemmed from a view that combining discharge

permits and land use rules within the same rule could create administrative difficulties

126

A123/2008 at [196].
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for processing of and decisions on resource consent applications. The Court

specifically noted administrative provisions extinguishing land use consents from

discharge permits, including:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

Section 9(3) creates a presumption that the land may be used unless a Regional
Plan provides otherwise. By contrast, section 15(1) prohibits discharges unless
allowed by a Regional Plan or resource consent;

Sections 105, 107 and 108(8) describe matters relevant to discharge
applications and restrictions on their grant. These sections do not apply to land
use consents;

Section 108(2)(e) specifically allows the imposition of a condition on a discharge
permit requiring the holder to adopt the best practicable option, no
corresponding provision exists for land use consents;

The default duration for land use consents is unlimited, whereas the default
duration for a discharge permit is 5 years (for the maximum duration of 35
years);

Land use consents are attached to the land, whereas discharge permits may be
transferred in certain circumstances;

section 128(1)(b) enables the review of a discharge permit to meet, among other
things, the standards of water quality promulgated in an operative Regional

Plan. No such review applies to a land use consent.

While we of course respect the authority of the Environment Court, we wonder just how

relevant the supposed administrative hurdles actually are to the formulation of rules.

Thus, commenting on the specific points that that Environment Court accepted were

relevant, we note:

(i)

(ii)

(iii)

We do not see what ongoing relevance the different presumptions between
section 9(3) and section 15 have once land use rules have been promulgated;
Insofar as hybrid rule contains discharge elements, the requirements of
sections 105, 107 and 108 would still have to be met;

While section 108(2)(e) specifically allows the imposition of a BPO condition on
a discharge permit, the rationale for land use rules for production land use
activities is to prevent or minimise adverse effects on water quality.
Accordingly, conditions on the land use consent might be very similar to a BPO

condition;
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(iv) While the duration provision is different, as we will discuss, the policy regime in
PC1 specifically envisages land use consents granted under it being subject to
a finite duration substantially less than 35 years;

(V) While the provisions regarding transfer are different for land use consents and
discharge permits, the regime put in place by PC1 necessarily requires
integrated management of both land use and diffuse discharges. Whatever
form the rules take, a landowner will need both land use consents and consent
for any diffuse discharges falling within section 15;

(vi) While section 128(1)(b) does not apply to land use consents, section
128(1)(bb), inserted in 2017, enables consent condition reviews in the case of
a land use consent in relation to a relevant regional rule. Accordingly, PC1 will
be implemented in an environment where consent condition reviews of both the
land use and discharge component of any hybrid rule would potentially be the

subject of review in the case of subsequently imposed regional rules.

In addition, if hybrid rules would truly propose an administrative problem for the Council,
we would have expected the Officers to have drawn those issues to our attention at the
very least before recommending such rules in closing. We note also that Counsel for
Fish and Game, Ms Ongley, submitted'?” that a hybrid rule reflected practical reality
and advised that Fish and Game did not accept they create particular administrative or
practical problems.

Consistent with that view, we note that most other parties who presented closing

submissions including marked up versions of PC1 adopted the hybrid model.

We also think it needs to be borne in mind that whatever view one might take of stock-
related contaminants, there are clearly other land use activities that occur on farms that

impact water quality, which one would not normally classify as involving a “discharge”.

Thus, at Block 1 we asked Mr Keenan, who gave evidence for HortNZ, exactly what
the sources of nitrogen were from a CVP operation. Putting aside the application of
nitrogenous fertiliser, which might reasonably be regarded as a discharge,'?® Mr
Keenan identified mineralisation of nitrogen in the soil that results from cultivation. We

have difficulty classifying that as a discharge.

127
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Ms Ongley, Block 2 legal submissions -paragraph 6.5.
Although query whether it is a diffuse discharge as defined, given the evidence we heard as to the
precision with which CVP growers apply nitrogen to the land.
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Similarly, there are many pathways by which sediment reaches water courses that we
struggle to classify as “discharges”. Erosion of hillsides may be associated with farming
uses, but it seems a stretch to describe the farmer as allowing the sediment to escape.
Still more so if the erosion occurs on riverbanks (and is contributed to by the actions of
koi carp).

Te Ture Whaimana directs the integrated, holistic and co-ordinated approach to
management of the natural, physical, cultural and historic resources of the Waikato
River.'?® We consider it artificial to separate land uses from associated diffuse
discharges. We therefore agree with the submission for Fish and Game in that regard.

Last, but not least, we consider that separating discharges into a separate rule
introduces problems of its own that the Environment Court did not appear to consider
in its Variation 5 decision. The key consideration in any consent process is
identification and evaluation of the effects of the activity. The Tukituki Board of Inquiry
decision identified some of the problems trying to assess the effects of diffuse
discharges associated with a single farm property.**® We do not consider that those
problems are assisted by separating diffuse discharges from the land uses to which
they relate, particularly given the uncertainty as to what might be considered a

“discharge” in this context.

Nor is this clearly required in our view. Counsel for Federated Farmers, Mr Meier, drew
the decision of the Court of Appeal in Brook Valley Community Group Inc v Brook
Waimarama Sanctuary Trust® to our attention. That case involved discharge of
contaminants to land, and the question before the Court was whether consent was
required under both section 9 and section 13. The Court found that other than in the
case where there are relevant overlapping functions of different consent authorities,

there was no legislative intention to require the same action to be considered twice.*?

Taking contamination of waterways as a result of stock grazing as an example, we see
any resulting “discharge” as being part of the activity of bringing stock onto the land
and allowing them to graze thereon. The same local authority is managing both
aspects in this case. Brook Valley is therefore authority that it does not have to be

consented twice, under different rules.

129
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Objective (e).

Counsel for WPL drew to our attention the decision in Mawhinney v Auckland Council [2017] NZEnvC
162 at [158], where the Court noted a general preference to control non-point discharges (in that case of
sediment) through land use rules, for similar reasons.

[2018] NZCA 573.

Ibid at [79].
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Mr Meier submitted that the safest course is to have a hybrid rule clearly capturing both
elements. Counsel for Beef and Lamb, Mr Thomsen, made a similar submission — that
while the primary focus should be on the use of land, the defined activity needs to
clearly include associated diffuse discharges.

In summary, we consider that there is merit in a hybrid approach, ensuring that land
uses and any associated diffuse discharges are considered together in one rule.

Having reached that conclusion, and for much the same reasons, we think it important
to reshape the objectives and policies so that they are consistent with this approach,

namely that they focus on land uses, including any associated diffuse discharges.

Lastly, we should discuss the potential relevance of section 70. Section 70 precludes
permitted activities allowing discharges that have certain effects, either by themselves
or in combination with the same, similar or other contaminants. We note in particular

(9), “any significant adverse effects on aquatic life”.

Dr Somerville QC suggested for WPL that utilising land use rules would avoid the need
to consider the potential implication of section 70. If the land use rules solely governed
land uses and did not authorise discharges, we would be inclined to agree with Dr
Somerville. As itis, however, having decided that it is necessary to specifically refer to
associated discharges in order to avoid creating a hole in the regulatory coverage
provided by PC1, which might leave farmers either operating illegally or needing to
apply for discharge permits that PC1 does not have rules for (i.e. innominate activities),
we think it must follow that section 70 applies. This then raises the question as to
whether any diffuse discharges, properly so called, may have the prescribed effect “in
the receiving waters, after reasonable mixing, as a result of the discharge of
contaminant (either by itself or in combination with the same, similar or other

contaminants)”.

Mr Matheson, counsel for Fonterra, suggested to us that section 70 did not contemplate
diffuse discharges.*®* He may well be correct that the drafters of the RMA did not have
such discharges in their contemplation, but if diffuse discharges fall properly within
section 15 (which we have concluded is a possibility we need to take account of,
notwithstanding the Awarua Farm decisions to the contrary), section 70 will

nevertheless apply.

133

Counsel for Forest and Bird, Mr Anderson, expressed a similar view.
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This raises further the question of what might be considered the “receiving waters” for
the purposes of section 70 and what evidence we might have of the potential for any

significant adverse effects on aquatic life occurring in those waters.***

Taking the position as at the date of hearing and looking forward, we had evidence
from expert witnesses appearing on behalf of the DoC, of the potential for such
significant adverse effects, particularly in riverine and peat lakes that were described

as close to “flipping” into an unsatisfactory state, dominated by phytoplankton®,

If those lakes were the “receiving waters” for diffuse discharges upstream, then section

70 would preclude any permitted activities allowing such discharges.

Mr Matheson, however, submitted that the “receiving waters” did not extend
downstream from a diffuse discharge. He referred us to the Board of Inquiry decision
on the King Salmon applications in which the Board stated that “receiving waters” are
“well understood to be the waters at the point of discharge.”* While Mr Matheson
could not refer us to any other authorities demonstrating the extent of this
understanding, we are not aware of any authority holding to the contrary, and that
Board was chaired by Retired Judge Whiting who was eminently well qualified to speak
authoritatively as to the understanding of the application of the RMA.

Ms Chappell, counsel for Oji and Hancock, took issue with Mr Matheson on this point.
She noted that the Board of Inquiry’s decision related to the application of section 107
in the marine environment. Both points are correct. We do not agree with Ms Chappell,
however, that the Board of Inquiry’s observation does not assist. The wording of
section 107 is identical to that of section 70 in this regard and it serves a similar
purpose, namely to constrain discharges with unacceptable effects. Similarly, the fact
that the decision related to the marine environment does not appear to us to be a

material distinction.

Lastly, while the Board of Inquiry could have expressed itself more narrowly, and said
just that receiving waters do not include the seabed, it did not do so. Observing that
receiving waters are at the point of discharge was part of its reasoning. It was clearly

carefully considered and not, as Ms Chappell implied, a throwaway obiter comment.

134
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Together with the other four elements of section 70: being the production of conspicuous oil or grease
films, scums or foams, or floatable suspended materials, any conspicuous change in the colour or visual
clarity, any emission of objectionable odour and the rendering of fresh water unsuitable for consumption
by farm animals.

E.g. Dr Phillips presentation on 18 July 2019.

Board of Inquiry Final Report and Decision New Zealand King Salmon Request for Plan Changes and
Applications for Resource Consents 22 February 2013 at [1307].
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Ms Chappell referred us also to a decision of the High Court, in Taranaki Regional
Council v Works Infrastructure Limited,"*” where the Court was considering a discharge
alleged to be from industrial and trade premises. The discharge occurred at a distance
from those premises and the Court referred to the location of the discharge as being

‘the receiving land’, holding that the two need not be contiguous.

As Ms Chappell noted, the word “receiving” was not used in this section and was not
being interpreted by the Court. The Court referred to it as a shorthand description of
the location of the discharge. For the purposes of the offence, the focus was on where

the discharge was “from” not where it was “to”.

Accordingly, we do not regard the High Court’s decision as casting doubt on the King

Salmon Board of Inquiry’s interpretation of “receiving waters”.

Nor do we think that the interpretation is unreasonable or contrary to the purpose of
the section. As soon as one moves beyond the point of discharge, the question is how
far you go from there. Is a farm contributing a small volume of N into Lake Aratiatia, at
the upstream end of the catchment area covered by PC1, unable to be considered as
a permitted activity because of adverse effects that N may have in combination with N
contributed by thousands of other farms to the catchment at the mouth of the Waikato

River several hundred kilometres away?

As Mr Meier submitted for Federated Farmers, we do not see that water quality so far

away should matter.

Moreover, if this were not correct, we tend to agree with Mr Anderson, counsel for
Forest and Bird, who told us the section would be almost unworkable when applied to

diffuse discharges.

In summary, we accept Mr Matheson's submission and will apply section 70 on that

basis.

Scope of PC1 - Additional Attributes

461.

Objectives 1 and 3 of the notified PCL1 refer to reductions in N and P sediment and
E.coli to achieve targets in Table 3.11-1. That table lists numerical values described

as attributes across a range of parameters:

e Chlorophyll-a (annual median and maximum);

137

(2002) 8 ELRNZ 75.
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e TN (annual median);

e TP (annual median);

e Nitrate (annual median and 95" percentile);
¢ Ammonia (annual median and maximum);
e E.coli (95" percentile);

o Clarity.

Most of those parameters apply at all identified monitoring points. The exceptions are
chlorophyll-a, TN and TP values that apply only in the Waikato River mainstem.

A number of submissions sought to expand the range of attributes specified in PCL1.
DoC, for instance, sought the addition of targets for suspended sediment and deposited
fine sediment. Forest and Bird’s submission sought addition of attributes for natural
character, DO, Te Hauora o te Taiao/the health and mauri of the environment, MCI,
periphyton, cyanobacteria, benthic cyanobacteria, DIN, temperature, pH, toxic heavy
metals, barriers to fish migration, and water flows and levels. Forest and Bird also
sought TN and TP values in the tributaries/sub-catchments (that is to say an expansion
of coverage beyond the Waikato mainstem). WPL sought specification of contaminant

loads at sub-catchment level.138

In the Block 2 hearings, Counsel for Mercury NZ Limited, Ms Lampitt submitted that
any submissions seeking expansion of the attributes specified in Table 3.11-1 were
beyond the scope of PC1 and, accordingly, could not be considered.

Counsel for a number of parties joined issue on the argument put to us by Ms Lampitt,
some in support and some in opposition. It is accordingly important that we form a
clear view on what exactly is the scope of PC1, in order that we can put to one side

any submissions not able to be considered because they fall outside that scope.

The starting point is to review the relevant cases which should guide our examination
of this issue. There are a series of cases examining the limits of submissions that may
be made on a Plan Change. The two leading cases are decisions of the High Court,
the first in Clearwater Resort Limited v Christchurch City Council**® and the second,

Palmerston North City Council v Motor Machinists Limited.4°
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When WPL appeared, we were told that it was seeking specification of contaminant loads as well as, not
instead of contaminant concentrations.

AP34/02 (William Young J).

2013] NZHC 1290 (Kos J).
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In Clearwater, William Young J posed the question as being whether a submission is
“on” a variation.’** He rejected an argument that a submission might raise points that

were “in connection with” a variation and instead imposed a twofold test'#? as follows:

“1. A submission can only fairly be regarded as “on” a variation if it is addressed

to the extent to which the variation changes the pre-existing status quo.

2. But if the effect of regarding a submission as “on” a variation would be to permit
a planning instrument to be appreciably amended without real opportunity for
participation by those potentially affected, this is a powerful consideration

against any argument that the submission is truly “on” the variation.”

His Honour described the first test as being in conformity of the scheme of the RMA
insofar as it contemplates a progressive and orderly resolution to issues associated

with the development of proposed plans.

William Young J described the second test as designed to catch situations where the
process of submissions and cross-submissions is not sufficient to ensure that all those
likely to be affected by or interested in an alternative method suggested in a submission
have had an opportunity to participate. He described, for instance, the situation where
a proposition advanced by a submitter can be regarded as coming out of “left field”, so
that there is little or no real scope for public participation. In that case, William Young
J was of the view that it was appropriate to be cautious before concluding that the

submission is truly “on” the variation.

The subject matter of Clearwater was noise contour lines around Christchurch Airport.
The variation did not change the location of the noise contour lines from that in the
Proposed Plan. It did, however, change the function of one of the contour lines in a
manner that enlarged the class of people with an interest in that line. Accordingly,
William Young J held that submissions related to the first noise contour were “on” the
variation. The same was not the case for the second contour line and William Young

J ruled that submissions related to it could not be pursued in the Environment Court.

The second decision related to a Plan Change of the Palmerston North City Plan. It
was proposed to rezone an area in the central city. The submitter sought rezoning of

a site outside the identified area.

141
142

Clearwater involved a variation to the Proposed Christchurch City Plan.
AP34/02 at [66].
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Kos J expressed disapproval of an intervening Environment Court decision purporting
to place a gloss on the Clearwater decision (and accepting fair and reasonable
extensions to a notified variation or plan change) that would, in his words, have
departed from the approach approved by William Young J “towards the second of the
three constructions considered by him, but which he expressly disapproved”. Kos J
confirmed that the correct position remains as stated in Clearwater, but also provided
some helpful guidance as to how that test might be applied. His Honour drew attention,
in particular, to the importance of the section 32 evaluation as something that persons
affected by a Proposed Plan Change are entitled to have resort to, to see the
justification of it for the change having regard to all feasible alternatives. In His

Honour’s view:143

“Further variations advanced by way of submission, to be “on” the Proposed Change,
should be adequately assessed already in that evaluation. If not, then they are unlikely

to meet the first limb in Clearwater.”

Discussing the second limb, Kos J emphasised the procedural and substantive
safeguards contained in the requirements for preparation of plan changes, contrasting
them with the First Schedule submission process, which in his view lacked those
procedural and substantive safeguards. He agreed with counsel for the City Council in
particular that a submission on a Plan Change “is not designed as a vehicle to make
significant changes to the management regime applying to a resource not already
addressed by the Plan Change.**

Kos J further described the first limb in Clearwater as a filter based on direct connection
between the submission and the degree of notified change proposed to the extant plan.

He said it was the dominant consideration involving two aspects:

“The breadth of alteration to the status quo entailed in the Proposed Plan Change, and

whether the submission then addresses that alteration.”4°
In the following paragraph, His Honour stated:

“One way of analysing that is to ask whether the submission raises matters that should
have been addressed in the s32 evaluation and report. If so, the submission is unlikely
to fall within the ambit of the plan change. Another is to ask whether the management

regime in a district plan for a particular resource (such as a particular lot) is altered by

143
144
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At [76].
At [79].
At [80].
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the plan change. If it is not then a submission seeking a new management regime for
that resource is unlikely to be “on” the Plan Change.... Yet the Clearwater approach
does not exclude altogether the zoning extension by submission. Incidental or
consequential extensions of zoning changes proposed in a plan change are
permissible, provided that no substantial further s32 analysis is required to inform
affected persons of the comparative merits of that change. Such consequential
modifications are permitted to be made by decision makers under schedule 1, clause

10(2). Logically they may also be the subject of submission.”

Addressing the second limb in Clearwater, Kos J was of the view that overriding “the
reasonable interests of people and communities by a submissional side-wind would not

be robust, sustainable management of natural resources.#®

Kos J observed that there is less risk of offending the second limb in the event of
consequential or incidental zoning changes that are adequately assessed in the
existing section 32 analysis.

The suggested rezoning failed these tests. It was disconnected from the primary focus
of the Plan Change and there was a real risk, in Kos J’s view, that adjacent landowners
might have been “left out in the cold”. Using the language of Clearwater, rezoning of

two isolated lots in a separate street could be said to “come from left field”.

We note also the helpful discussion of these tests in Bluehaven Management Limited

v Western Bay of Plenty District Council,**” as follows:

“...one might also ask, in the context of the first limb of the Clearwater test, whether
the submission under consideration seeks to substantially alter or add to the relevant
objective(s) of the plan change, or whether it only proposes an alternative policy or
method to achieve any relevant objective in a way that is not radically different from
what could be contemplated as resulting from the notified plan change. The principles
established by the decisions of the High Court discussed above would suggest that
submissions seeking some major alterations to the objectives of a proposed plan
change would likely not be “on” that proposal, while alterations to policies and methods

within the framework of the objectives may be within the scope of the proposal.”

The Environment Court considered these issues also in Hawke’s Bay Fish and Game

Council v Hawkes Bay Regional Council.*® In that case, the Court found that neither

146
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Ibid at [82].
[2016] NZEnvC 191 at [37].
[2017) NZEnvC 187.

Page 112



481.

482.

483.

484.

485.

Page 122

the section 32 Report nor the public notice of a Plan Change are determinative of
scope, but each is a document that can assist interpretation of the intention of the
notified Plan Change.'*°

As regards the section 32 Report specifically, the Court found, having referred to Kos
J’s decision in Motor Machinists, that the section 32 Report does not purport to fix the
final frame of an instrument as a whole, nor any individual provision. Accordingly, it
can be an indicator of the scope of the notified instrument where it is ambiguous or
unclear on its face, but it is not determinative of what the instrument intends.'® The
decision in Mackenzie v Tasman District Council®™? is to similar effect: there the High
Court approved a statement in the decision under appeal to the effect that the s32
evaluation is not a test in in its own right, but rather a means of analysing the status

quo at issue.

Returning to the Hawke’s Bay case, the Court found also that “the public notice is a
document directly relevant to the procedural fairness dimension of the test in
Clearwater and, therefore, to determining whether a submission is “on” a Plan

152

Change.

Once again, however, the Environment Court stated that the public notice cannot

change the plain ordinary meaning of a notified change.

Lastly, we should record that we asked Ms Lampitt whether the decision of Whata J in
Albany North Landowners v Auckland Council*>® sheds any light on the scope issues
she was pursuing. In Counsel’s Memorandum dated 2 April 2019, our attention was
drawn to a paragraph in Whata J’s decision noting the breadth of the Auckland Unitary
Plan that was the subject of appeals compared to the relatively discrete variations or
plan changes in Clearwater and Motor Machinists and observing that the scope for a

coherent submission being on the Unitary Plan was therefore very wide.>*

We accept Counsel’s point, that Whata J’'s decision is therefore of limited assistance,
but we consider the description of PC1 in counsel’'s memorandum as being relatively
discrete and subject-specific as somewhat questionable. We think it lies somewhere

between the all-encompassing Auckland Unitary Plan and the very narrow land use

149
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Ibid at [42].

Ibid at [44].

[2018] NZHC 2304 at [100].
Ibid at [46].

[2017] NZHC 138.

Ibid at [129].
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planning issues that the High Court was considering in Clearwater and Motor
Machinists.

Applying the relevant principles, Ms Lampitt submitted that the water quality attributes
proposed in PC1 were identified through a robust and iterative process that considered
the NPS-FM (2014 version) and resulted in the attributes sought to be added by
submitters not forming part of PC1 as notified.

Counsel further drew our attention to the absence of any in-depth assessment of the
potential for those attributes to be added to PC1 through the section 32 Report which,
for example, did not consider DIN, DRP, fine deposited sediment, pH range and
toxins/metals, considered that MCI was not an appropriate attribute, and recorded that
DO was only indirectly related to the four contaminants (i.e. N, P, sediment and
microbial pathogens) and was considered out of scope.

Addressing the second limb of Clearwater, counsel emphasised the absence of any
indication in PC1 as notified that additional attributes might be added. In her
submission, seeking to incorporate further attributes via the submission process would
mean that there is limited opportunity for all but the most well-resourced parties to
consider and respond to those proposals. We observe that of all the parties we heard

from, Mercury NZ Limited would be among the most well-resourced.

When counsel for Mercury NZ Limited reappeared in the Block 3 hearing, we took the
opportunity to discuss with her the significance of the statement in Motor Machinists
that incidental or consequential extensions of zoning changes are permissible. Ms
Lampitt accepted that this was a broadening of the strict legal position as she had put
it to us in Block 1, but fairly (in our view) emphasised the fact that Kos J’'s acceptance
of such an expansion needed to be read alongside his rejection of a test that would
enable amendments to be considered that were fair and reasonable extensions to a
variation. Counsel for Federated Farmers, Mr Meier, also noted in his Block 3
submissions that Kos J's acceptance of consequential and incidental changes was
qualified by a reference back to the section 32 evaluation: such changes could not

require substantial further section 32 analysis. We agree that that too is a fair point.

We should also note other aspects of Mr Meier's submissions at this point. He
emphasised the explanatory note to PC1 that specifically references N, P, sediment

and microbial pathogens as the focus of the Plan Change.
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In terms of the reference in Motor Machinists to the management regime altered. Mr
Meier’'s submission was that the four contaminants noted in the explanatory note are
the relevant management regime for this purpose.**® In his submission, a submission
that addresses the use of land in a way that directly relates to the four contaminants

and/or a discharge of the four contaminants will be “on” PC1.1%¢

Mr Meier also directed our attention to the public notice of PC1 which, as he noted, was
limited to the four contaminants. He submitted that was significant. However, as we
pointed out to him, the letter WRC sent to affected parties was not framed in the same
terms as the public notice. We were provided with a copy of both by WRC.

Comparing the two, the public notice stated:

“Plan Change 1 aims to address nitrogen, phosphorus, sediment and bacteria that

affect the water quality in the Waikato and Waipa River Catchments.”
The letter WRC sent out said:

“The purpose of the Proposed Plan Change is to protect and restore water quality in

the Waikato and Waipa River Catchments.”

The Officers advised us that that letter went to all WRC ratepayers and consent holders,

among others.

When we pointed out the difference, Mr Meier observed that some people would not
look at the letter and would go straight to the Council website. While we consider that
a dubious proposition in point of fact, Mr Meier submitted that, in any event, such
notices could only be indicators. We agree with that view, and with his further
submission that the content of PC1 is the key consideration.

We should also note the evidence of Mr Eccles for Federated Farmers on this point.
Mr Eccles drew our attention to a 2014 paper that had been prepared as part of the
CSG process discussing the scope of PC1. He advised that this report had been
prepared in consultation with the lwi Co-Governors and was approved by resolution of

the Council.

155
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Mr Meier, Block 3 Legal Submissions — paragraph 23.
Ibid at [24].
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This Report'®’, describes a process starting with an initial focus on the effects of
discharges to land and water in the Waikato and Waipa River catchments and then
focusing on the biggest contributors to water quality decline, being nutrients, bacteria

and sediment.
It defined the ‘content scope’ of the Project to be:

¢ Promote the reduction, overtime, of sediment, bacteria and nutrients (nitrogen and
phosphorus) entering waterways (and groundwater) in the Waikato and Waipa
River Catchments.

e This includes measures that do not specifically control discharges, but aim to

mitigate the effects of discharges (i.e. riparian and wetland management).

e To play a part in restoring and protecting the health and wellbeing of the rivers for
current and future generations. Note that this project in itself is not aiming to ensure
the regional plan in its entirety gives effect to the Vision and Strategy. Additionally,
this project is only one of many measures WRC and other agencies are providing

fo give effect to the Vision and Strategy.”

The Report noted further that reductions of the listed contaminants would improve

habitat quality thereby going some way to enhancing ecology.

However, it stated that measures that might improve the amount of habitat available,
but are not related to mitigating effects of the four key contaminants, measures aimed
at habitat but unrelated to discharges, and water takes and use were specifically not

included in the Project scope.

Mr Eccles characterised the section 32 assessment as being consistent with this
approach in that there was no consideration of other water quality attributes or

management actions other than on farm actions to reduce the four contaminants.

The submissions for Mercury NZ Limited and Federated Farmers were supported, in
particular, by the submissions and evidence for Genesis Energy Limited and the Block
3 legal submissions for Fonterra. The principal concern for both of those parties was

the suggested inclusion of a temperature attribute in PC1.

157

Scope, goals and drivers of the Healthy Rivers: Plan for Change/Wai Ora: He Rautaki Whakapaipai
Project prepared for collaborative Stakeholder Group Workshop 26-7 May 2014, WRC Document No.
30337840.
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Putting the contrary argument, counsel for DoC, Ms Tumai, addressed the issue at
some length.

In the Block 1 hearing, she submitted to us that the Mercury NZ Limited argument flies
in the face of Parliament, because Te Ture Whaimana is the directing document.

When we queried where the line might be drawn given the broad ambit of Te Ture
Whaimana, she suggested to us that PC1 relates to attributes that have a close

connection, alternatively a direct link, to the contaminants that were notified.

These arguments were developed in Ms Tumai’s Block 2 submissions. She drew out
elements of PC1 supporting a submission that the Plan Change is concerned with
implementation of Te Ture Whaimana, and is about the restoration and protection of

the health and wellbeing of the rivers.158

Addressing the leading cases, Ms Tumai noted that the High Court decision in
Clearwater involved a variation rather than a plan change. While Ms Tumai did not
seek to make anything of this fact, we should record that we do not accept it is of any
relevance given Kos J's confirmation and application of the Clearwater tests in a plan

change context.

Addressing the first consideration identified in Clearwater and confirmed in Motor
Machinists, Ms Tumai submitted that this must be applied on the basis that PC1
encapsulates the objective of pursuing the restoration and protection of the health and
wellbeing of the rivers.159 Ms Tumai referred specifically to the Waikato-Tainui Act,

submitting that:

“....Plan Change 1 is not only about the restoration and protection of water quality in
the Rivers by managing the discharge of the four identified contaminants, but because
it must also, by virtue of the statutory obligations under the River Act [i.e. the Waikato-
Tainui Act], pursue the objective to restore and protect the health and wellbeing of the

Rivers.™°

Turning to the second limb of Clearwater, Ms Tumai emphasised the length of time
interested parties had to review relevant submissions, including those of DoC, and the

opportunities to participate in the PC1 process. She emphasised that any interested

158
159
160

Ms Tumai, Block 2 Legal Submissions at paragraph 9.
Ibid at paragraph 15.
Ibid at paragraph 22.

Page 117



511.

512.

513.

514.

515.

516.

Page 127

party would or should have been alerted to the fact that PC1 seeks to achieve Te Ture
Whaimana.

Discussing these points with her, Ms Tumai emphasised that the obligation on us to
give effect to Te Ture Whaimana means that anything that would advance Te Ture
Whaimana was within scope, certainly unless it was quite remote, because that is what
PC1 is seeking to do.

In response to our query, she confirmed that the link between temperature and heavy
metals on the one hand, and N, P, sediment and microbial pathogens on the other is
indirect. Temperature and heavy metals relate to ecosystem health, as do the four

contaminants.

Counsel for Beef and Lamb, Mr Thomsen, made submissions supporting DoC’s
position, both at the Block 3 hearing, and in his Closing Submissions. In Block 3, he
described the ambit of PC1 as being the reimagining of the management framework to
provide for the health and wellbeing of the Waikato River, which suggested, in turn, a

very broad scope.!¢!

In his Closing Submissions, Mr Thomsen suggested to us that it was artificial to
constrain the attributes identified in PC1 to the four contaminants in the notified

document.

Responding to our previously having queried parties where the line might be drawn,
and in particular, whether, if accepted, utilisation of Te Ture Whaimana as the
benchmark for scope would include water quantity issues, Mr Thomsen emphasised
that different sections of Part 3 of the RMA address water quantity and water quality,
meaning that quantity and quality might be regulated separately. He accepted that it
was clear that WRC had no intention of dealing with water quantity in PC1, but in his
submission, PC1 clearly has addressed water quality through diffuse discharges under

section 15.162

In the Closing Submissions for WRC, counsel effectively supported the strict reading
of the meaning and application of the tests in Clearwater and Motor Machinists
contained in the Mercury NZ Ltd legal submissions, arguing that the lawful scope of
submissions on PC1 is limited to seeking changes to the targets for attributes contained

in PC1 as notified and changes to objectives, policies and rules in PC1 seeking to

161
162

Mr Thomsen, Block 3 Legal Submissions at paragraph 13.
Mr Thomsen, Closing Legal Submissions — paragraph 6-8.
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ensure the relevant states for those attributes are achieved.’®® We observe that Mr
Lanning did not explain how the legal position he was advancing could be reconciled
with the Officers’ recommendation that additional DRP attributes applying at all
monitoring sites be added to PC1.

Counsel for WRC confirmed Mr Eccles’ evidence regarding WRC resolving with the
agreement of the lwi Co-Governors that PC1 would be focused on the four main
contaminants as the largest contributors to water quality decline.

Responding directly to Ms Tumai’s submissions, Mr Lanning submitted that Te Ture
Whaimana cannot create scope. He argued that changes to introduce new attributes
had to go through the Schedule 1 RMA process.

Mr Lanning contended that there was a real potential for parties to be denied the
opportunity to be heard because, while in a general sense PCL1 relates to improving
water quality of the Waikato and Waipa Rivers, the notified document was clearly “ring
fenced” to the management of N, P, sediment and microbial contaminants. In Mr

Lanning’s words:

“There was no notice to potentially affected parties considering making a submission

on PC1 that the management of other attributes was also potentially in play.”*

Lastly, Mr Lanning submitted that adding additional attributes at this point would be
inconsistent with the NPS-FM policies directing development of freshwater values,

attributes, attribute states, objectives etc through a community discussion process.%®

To determine our position on the competing arguments put to us, and that we have
summarised above, we start, as the Environment Court instructed in the Hawkes Bay

Fish and Game Council case, with what the document says.
In its initial explanation, it contains the following statement:

“This document is a change to the Operative Waikato Regional Plan (WRP) to restore
and protect water quality in the Waikato and Waipa Rivers by managing discharges of
nitrogen, phosphorus, sediment and microbial pathogens to land in the Catchment,
where it may enter surface water or groundwater and subsequently enter the rivers, or

directly into a water body.”

163
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Mr Lanning, Closing Legal Submissions — paragraph 3.5.
Mr Lanning, Closing Legal Submissions — paragraph 3.7.
Ibid at paragraph 3.8.
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Notified Objectives 1 and 3 relate specifically to reductions in discharges of N, P,
sediment and microbial pathogens, cross referencing water quality attribute targets in
Table 3.11-1. Table 3.11-1 in turn consists of several different types of attributes all
directly linked to those four contaminants. Thus, as we understand it, chlorophyll-a
measures phytoplankton levels in the Waikato River mainstem that are directly
influenced by N and P inputs to the Catchment. TN speaks for itself as does TP. Nitrate
and ammonia are forms of N. E.coli is a proxy or indicator for microbial pathogens.
Clarity is a measure of the effect of suspended sediment and phytoplankton, together
with material in the water column that affects transmission of light through water (e.g.

yellow substance).

Notified Objective 6 particularises the other two objectives, to provide emphasis in
relation to management of Whangamarino Wetland. We did not read it to expand
attention beyond the same four contaminants as Objectives 1 and 3. The three
remaining notified objectives seek to integrate additional considerations into PCL1.
Again, we did not read them as expanding the contaminants potentially managed by
PC1.

Unsurprisingly, given the above, the 17 policies seeking to achieve those objectives
are likewise focused on N, P, sediment and microbial pathogens. Policies 10-13 are

solely directed at those four contaminants in the context of point source discharges.

Policies potentially extending beyond the four contaminants are Policy 9, related to
sub-catchment management, Policy 14, related to restoration and protection of lakes

and Policy 17, related to the “wider context of the Vision and Strategy’.

The first two policies are non-specific as to what they might apply to and, in our view,

would necessarily be read with reference to the objectives.
Policy 17 as notified is framed more broadly, as follows:

“When applying policies and methods in Chapter 3.11, seek opportunities to advance
those matters in the Vision and Strategy and the values for the Waikato and Waipa
Rivers that fall outside the scope of Chapter 3.11, but could be considered secondary

benefits of methods carried out under this Chapter, including, but not limited to:

(a) Opportunities to enhance biodiversity, wetland values and the functioning of

ecosystems;
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(b) Opportunities to enhance access and recreational values associated with the

rivers.”

As we will discuss further in our review of submissions on the objectives and policies,
Policy 17 appears at first sight to be internally contradictory. The whole point of
identifying the scope of an RMA document is to ensure that the document addresses
matters within that scope (and does not address matters outside it).

We think that what Policy 17 is endeavouring to say is that, in line with the scope paper
to the CSG that we have summarised above, reducing N, P, sediment and microbial
pathogen inputs to the catchment will have collateral benefits on the health and
wellbeing of the Waikato River. We did not read it as providing any basis for expanding
the scope of PC1 beyond those contaminants.

Lastly, in terms of the rules as we have already observed, their focus is on the use of
land for farming activities (or CVP as a subset of farming activities), or changes to those

uses, and the associated discharge of N, P, sediment and microbial pathogens.

While the focus of the rules is expressed broadly and (applying the guidance in the
Brook Valley decision already noted) will encompass all discharges that are an intrinsic
part of the land use activity, reference back to the objectives and policies indicates that
diffuse discharges of N, P, sediment and microbial pathogens are the reason for
regional land use rules being promulgated. We do not, however, read the rules as

limited to discharges of the four specified contaminants.

Applying what Kos J in Motor Machinists said was the dominant test, the changes PC1

makes to the status quo are:

(1) To institute controls over the use of land for farming within the area it covers
with a particular focus on diffuse discharges of N, P, sediment and microbial

pathogens; and

(ii) To overlay existing policies governing point source discharges with more

specific guidance in relation to discharges of those contaminants.

In relation to the first point, the WRP does not contain any controls over the use of land
for farming. To the extent that diffuse discharges are properly regarded as discharges
of contaminants in terms of section 15, WRP already contains objectives, policies and

rules governing those discharges, albeit at a general level. We note in particular the

Page 121



535.

536.

537.

538.

539.

540.

Page 131

catchall discretionary activity Rule 3.5.4.5 governing discharges not specifically
provided for by any rule.

We also note that section 3.9.3 of the WRP has existing policies relating to non-point
source discharges.

Policy 1 for instance directs reduction of the adverse effects of non-point source
discharges arising from land use practices and activities. Policy 2 relates to promotion
of streamside (riparian) management and Policy 3 directs use of a mixture of non-
regulatory methods and a permitted activity rule to manage the adverse effects of
livestock access to water bodies. We also note that the explanation for these policies
states:

“Apart from within the Lake Taupo Catchment, Waikato Regional Council is taking a
non-regulatory approach to management of non-point source discharges as it

considers this is the most effective method for changing behaviour in the long term.”

PC1 is clearly intended to change that position, but only as regards non-point source

discharges associated with the use of land for farming.

In summary, applying the first limb in Clearwater, we think that to be “on” PC1 a

submission needs to be:

(1) Directed at the use of land for farming; and/or

(ii) Directed at diffuse discharges of N, P, sediment or microbial pathogens; and/or

(iii) Directed at policies governing point source discharges of N, P, sediment or
microbial pathogens.

That would suggest that control of point sources influencing temperature falls outside

PC1. Likewise point source discharges of heavy metals.

That initial filter would also exclude, in our view, submissions seeking control over water
takes and diversions. Unlike stock-related discharges, they are not generally?®® an
intrinsic part of farming land uses, but rather a separate activity, and we see nothing in
PC1 (or the extrinsic documents we have reviewed) that would indicate an intention to

manage them.

166

While a plantation forestry block might conceivably have an effect on the water table and by analogy
with the reasoning regarding grazing stock ‘discharges’ might be considered a ‘take’ or ‘diversion’ of
water, plantation forestry is not a farming activity, as defined.
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For much the same reasons, we find that consideration of temperature and heavy
metals in the context of point source discharges would fail the second limb of
Clearwater. We regard these as “left field” considerations in the sense that Kos J used

167

that term in Motor Machinists. It follows that we concur with the submissions and

evidence for Genesis Energy Limited in that regard.'®®

More generally, while giving effect to Te Ture Whaimana is part of the rationale for
PC1, we agree with counsel for WRC that it does not follow that anything that might be
considered to give effect to Te Ture Whaimana is necessarily within the scope of PC1.

Ms Tumai did not shrink from the logical consequences of the argument she was
running: that if Te Ture Whaimana sets the limits of scope, it would include water takes
and diversions, and structures in water bodies for that matter. The latter of course
range from culverts in small streams to the hydro dams operated by Mercury NZ Ltd.
However, we regard the fact that scope would stretch into matters that in our view were
never contemplated by WRC is a clear indication that the argument is unsound.

As we have noted, Mr Thomsen for Beef and Lamb accepted water takes and
diversions were never intended to form part of PC1, but sought to separate water
quantity from water quality, with Te Ture Whaimana justifying a broad view of what

water quality issues are within scope.

While Mr Thomsen is of course correct that water quantity issues are the subject of
section 14, whereas the discharge of contaminants are within section 15, whether the
two are addressed in the same regional plan (or plan change) is up to the regional
council. Similarly, the extent to which water quantity issues are separated from water
quality issues (e.g. in separate chapters) is a matter of convenience and clarity of
application. The integrated holistic view Te Ture Whaimana directs would also call

such separation into question.

167

168

The only link identified between heavy metals and the four contaminants was the suggestion by Dr
Phillips at the hearing of experts on the Joint Witness Statement that mercury bioavailability is linked to
nutrient status. We regard that, at best, as an indirect connection. It also relates to one contaminant
only.

Although we note that at the hearing of experts in relation to the Joint Witness Statement, Ms McArthur
(who supported inclusion of a temperature attribute) agreed that it should be limited to tributaries. If we
had accepted the principle of a temperature attribute limited to tributaries that would in practice have
solved the problems Genesis Energy Ltd identified regarding its application to Huntly Power Station.
However, Mr Matheson identified that one at least of Fonterra’s dairy factories discharges into a tributary
and adopted the submissions and evidence for Genesis Energy Limited.
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It follows that we do not regard the distinction Mr Thomsen sought to draw as
persuasive in this context. We do not therefore agree that Te Ture Whaimana can be
used to expand the scope of PC1 beyond what its terms would support.

Turning to other considerations, while the letter WRC sent out to regional stakeholders
suggested a broad focus on water quality, we apply the Hawkes Bay Fish and Game
decision: that indication must give way to the clear terms of the document itself, which
we have already discussed.

Looking at the section 32 evaluation of point source discharges, it is another indication
that PC1 is more limited in scope than Ms Tumai and Mr Thomsen suggested, although
possibly not as limited as Ms Lampitt and Mr Lanning contended.

Kos J identified in Machinery Movers that the section 32 report should have discussed
a matter put in issue in a submission, and if it does not, this is a strong indication it is
not in scope. However, we think the weight that can be put on this indication should
take account of the reasons why the section 32 evaluation does not consider the point.
The section 32 report on PC1 was heavily criticised for its failure to adequately consider
alternatives. Putting aside the cogency of those criticisms, we struggle with the concept
that a local authority might artificially limit consideration of alternatives and extensions
in the First Schedule process by producing an inadequate section 32 evaluation. We
consider that is it not as simple as identifying whether or not a particular point is
addressed in the section 32 evaluation, and we do not think Kos J would have expected
his words to be taken so literally; to mean any consideration of a point that is not

discussed is thereafter precluded.'®®

Importantly, as the High Court confirmed in the Mackenzie decision, the section 32

evaluation is not a test in its own right.

We also found it difficult to apply Kos J’s indicative test turning on the particular
resource affected. As we discussed with Mr Meier, counsel for Federated Farmers,
there is an argument that the resource that is affected is the Waikato and Waipa Rivers.
On the other hand, there is merit in Mr Meier's submission that the way PC1 is drafted,
the “resource” that is affected might be considered to be N, P, sediment and microbial
pathogens. Part of the problem is that the test was clearly drawn around the fact

situation in Motor Machinists: zoning applied within a defined area. Given the

169

We read the Environment Court’s decision in Bluehaven Management Ltd v Western Bay of Plenty
District Council [2016] NZEnvC 191 at [39] as supporting that view, while acknowledging, as noted by
the Court in Tussock Rise Ltd v Queenstown-Lakes District Council [2019] NZEnvC 111 at [60], the
potential prejudice to submitters if this approach is adopted.
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uncertainty as to how it would properly be applied in the situation we face, we do not
rely on that test for a finding either way on scope.

In summary, we find temperature and heavy metal attributes out of scope, at least as
they would apply to point source discharges, and that water quantity issues (i.e. water
takes, damming and diversion) are likewise out of scope.

The position is less clear, in our view, in relation to other attributes sought to be added.
Rounding out our discussion of temperature, there is a potential link between clearance
of riparian vegetation as part of farming activities and temperature in small streams.
We discussed that link with Ms McArthur, who gave expert evidence for DoC, at the
hearing of experts on their Joint Witness Statement on 18 July 2019. We think,
accordingly, that limited in that way temperature might possibly satisfy the first limb in
Clearwater. However, the combination of the clear focus of PC1 on N, P, sediment
and microbial pathogens that we have already discussed, the lack of any consideration
of temperature in the section 32 evaluation, and the absence of any particularisation of
submissions seeking addition of a temperature attribute to highlight this connection all
tell against it, applying the second limb. We find that temperature is out of scope.

Some of the other attributes sought to be added in submissions were not the subject
of evidence and so we had no basis to consider them further. Of those remaining
attributes that were the subject of evidence, all are related to some greater or lesser

extent to one or more of the four contaminants clearly addressed in PC1.:

(1) Deposited fine sediment is a component of sediment;

(ii) DIN is a component of TN. It is principally comprised of nitrate, which is an
existing limit in Table 3.11-1;

(i)  DRP is likewise a component of TP;

(iv)  Contaminant loads are the product of contaminant concentrations and flow;

()] DO can be influenced by nutrients, but to varying degrees depending on a range
of other factors;

(vi)  Periphyton is directly influenced by N and P;

(vii)  Other biological indicators such as invertebrate (e.g. MCI) and fish indices can

reflect levels of N, P and sediment, again depending on a range of other factors.
We do not consider that such attributes can be discarded on the grounds that Table

3.11-1 did not identify them as relevant tests of water quality. There are enough

indications in PC1 that its focus is on N, P, sediment and microbial pathogens, together
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with the farming land uses that generate those contaminants that we do not consider
attributes that are closely linked to those contaminants to be out of scope.

For the reasons set out above, we do not regard the absence of a detailed examination
of them as alternative approaches in the section 32 evaluation as being decisive. In
any event, for attributes that are the equivalent of values that are specified- most
obviously sub-catchment N, P and sediment loads- they might be regarded as
incidental or consequential additions that do not raise the need for additional section
32 evaluation.

The same might equally be said for deposited fine sediment, DIN, DRP and periphyton
attributes, although that would require further analysis to ensure the values specified
are actually the equivalent of existing attributes. Depending on how it was used, MCI
could also properly be classified as an incidental change - if, for instance, it were framed
as an indicator of the need for further investigation, rather than as a limit or target.

Similarly, we do not consider, for the purposes of the second limb in Clearwater, these
to be “left field” considerations. As Ms Lampitt observed, that is not determinative:
something that is not left field may nevertheless be out of scope. More importantly,
however, we think that attributes that are closely connected to the specified four
contaminants would reasonably have been in the contemplation of stakeholders as

potentially able to be added to PC1.

It follows that we think that Ms Tumai’s initial response to us at Block 1, when we
enquired where the line should be drawn, was sound. Mr Meier likewise posed the test
in his Block 3 submissions!’® as turning on whether additional attributes were directly

connected to existing attributes.

We discount the issue Mr Meier raised with us regarding specification of sub-catchment
loads, limits or concentrations: that it had the potential to have effects on the people
and communities of those sub-catchments that would require s32 evaluation.
Discussing it with him, his concern was that such sub-catchment loads, limits or
concentrations might form the basis of a future allocation regime. In other words, this
would be the ‘thin end of the wedge’. This is not like the situation he described in the
Bay of Plenty Region, where a provision in the Regional Policy Statement fixing a limit
on N inputs to Lake Rotorua constrains the scope of Plan Changes giving effect to that

provision. Any future allocation regime will require a Plan Change process. If the

170

Mr Meier, Block 3 legal submissions- paragraph 34.
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function of any load or limit we recommended changed because of the addition of an
allocation overlaid on it, then Clearwater is clear authority that a challenge to the sub-
catchment load or limit would be in scope.

Obviously, connection is an issue of degree. The attributes at the more questionable
end of the spectrum are DO and fish indices: DO because the interrelationship with
nutrients is indirect and fish indices because fish populations are affected by other
factors, like physical obstructions to free migration of those species that depend on the
ability to migrate, and physical habitat. But we find that they are sufficiently closely
linked to the four contaminants that we ought not to discard them at the outset as being
beyond scope.

Finding that those additional attributes are sufficiently closely connected with the
content of PC1, to be within scope is not, of course, the end of the story. As Mr Eccles
noted in his evidence on the outcome of the expert caucusing, any new attribute must
be evaluated under s32AA. If the evidence is not available to us to undertake that
evaluation, for whatever reason, it is difficult to see how we could recommend
acceptance of that attribute. We discuss the merits of the additional attributes we have
found to be within scope in the context of our recommended changes to Table 3.11-1

in section 8 below.

Scope of PC1 - Forestry

563.

564.

565.

WRC’s closing legal submissions include a section on forestry. Counsel submitted that
we have no jurisdiction to make the changes sought by Fish and Game and DoC,
including the introduction of rules regulating clearance of plantation forestry, providing
setbacks, restrictions on clearance and timeframes for replanting*’* and rules requiring

20 metre setbacks for plantation forestry from water bodies.*"?

The argument made by Counsel for WRC is that these submissions are not “on” PC1
because PC1 is primarily focused on the control of farming to manage diffuse
discharges of the four contaminants and there are no proposed rules related to forestry

in PC1, except for a reference to a requirement for harvesting plans.'”

The Block 3 section 42A Report discusses the 20 submissions on the harvesting

provision referred to in counsel’s legal submissions'™ in light of the NES-PF, which as

171
172

173
174

In the submission of Fish and Game.

Referring to the Block 3 evidence for DoC while posing a question as to whether relief in that form is
within the scope of the DoC submission.

WRC Closing legal submissions at paragraph 9.2.

New Condition 5.1.5(q).
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already noted, was promulgated after notification of PC1. The section 42A Report also
reaches conclusions in relation to scope, but ultimately, recommends that Part B of
PC1 be deleted in toto, leaving no provisions governing plantation forestry in PC1.

Insofar as the section 42A Report reaches conclusions on the basis that the existing
and/or suggested amended PCL1 provisions are less stringent than the provisions of the
NES-PF, we agree with Council Officers that that would be out of scope, if accepted.
Whether that is in fact the case is another matter. We discuss that, when we discuss

the submissions on forestry issues on their merits.

Turning to counsel’'s legal submissions, we think that it is correct to describe PC1 as
primarily focused on the control of farming for the purposes described. Importantly, the
definition of farming activities in the notified PC1 expressly excluded “planted
production forest”. None of the rules in the notified Plan Change governing the use of
land for farming activities therefore apply. The only rule not related to the use of land
for farming activities in the notified PC1 was Rule 3.11.5.5, which relates to the use of
land for commercial vegetable production. Unsurprisingly, the definition of commercial
vegetable production does not extend to include planted production forestry.

As we have noted in our discussion of hybrid land use/discharge controls earlier in this
section, the objections and policies are not referenced to land uses and the definition
of “diffuse discharge” that they reference is non-specific as to the nature of land uses

from which such discharges result.

As counsel for WRC noted, PC1 specifically included (in Part B) an amended rule
provision requiring submission to Council of a forest harvest plan. The new provision
specifies what a harvest plan is required to include, defines when it must be provided,
and requires specification of how identified risks to water bodies from the harvesting
operations including sediment discharges, slash management, operating restrictions

and areas of existing riparian vegetation to be protected are addressed.

Applying the first limb in Clearwater, it therefore seems to us that the changes to the

status quo management of plantation forestry activities from the notified PC1 were:

0] The requirement to provide WRC with a harvest plan complying with the
provisions set out in Part B;

(ii) A series of objectives and policies overlaid on the existing policy direction in the
WRP, related to diffuse discharges of N, P, sediment and microbial pathogens

from forestry activities.
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In terms of the second Clearwater limb, we find that submissions seeking amended
rules governing harvesting are likely to be within scope. Given the breadth of the
harvest plan required in the new Rule 5.1.5(q), it provides ample scope for
amendments related to control of sediment discharges to water, slash management
(as part of harvesting), restricting harvesting operations around water bodies and

specifying areas of existing riparian vegetation to be protected from harvesting.

However, harvesting is quite a discrete operation. In the definition in the NES-PF, it
includes the felling, extracting and processing of trees into logs and loading them for
removal. It does notinclude replanting. We find that the submissions referenced above
seeking rules restricting where new forest is planted would be an appreciable
amendment to the existing provisions, as well as not addressing the changes to the

status quo, as above.

The scope for new and amended objectives and policies governing plantation forestry,
although not unlimited, is wider than those just relating to harvesting, because the
notified objectives and policies were expressed in a way that already applies to
plantation forestry.

We therefore agree with counsel for WRC only in part. To the extent that Fish and
Game’s submission seeks rules truly related to harvesting of plantation forestry, we
find that they are in scope. That is not to say we accept that the suggested
amendments should be made. That requires a consideration of their merits, including
confirmation that they are more stringent than the NES-PF and a discussion of the
extent to which we have evidence to undertake a section 32AA evaluation of any such

changes. We undertake that consideration in section 13, below.
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5. MAJOR POLICY ISSUES

Overview

575.

576.

577.

578.

This section of the Recommendation Report addresses a combination of issues which
were fundamental to the 'function and operation' of PC1 as notified, and were
addressed in the section 42A reports, legal submissions, evidence and in the closing
statement. These include establishing the Nitrogen Reference Point (NRP), the use of
Overseer as the decision support tool (DST) to establish the NRP (unless the approval
of the WRC CEO was obtained for a different DST),*"® what was frequently referred to
as 'Grandparenting' and the 75™ percentile nitrogen leaching rate provisions.

The pros and cons of these issues were debated consistently throughout the hearing
process. For many submitters these were the issues of greatest concern as they
underpinned the entire basis of PC1 and impacted (negatively) on existing and future
farming operations. The other issue of general concern related to stock exclusion, and

this is addressed elsewhere in this report.

While these matters were more broadly addressed across all three section 42A reports,
sections B1, B4 and B5 of the Block 1 report, section C1 of the Block 2 section 42A
Report and section C1 - 4 of the Block 3 section 42A Report contain a comprehensive
review of submissions on these matters, with detailed recommendations. We adopt
and rely on those summaries. In this section, we address submissions on these
matters generally, and then our recommendations in terms of revised or amended
objectives, policies and rules are addressed in more detail in other sections of this

report.
In summary, the issues were:

e Having to establish the Nitrogen Reference Point (NRP) using Overseer as the
decision support tool (DST) (unless approval of the WRC CEO is obtained to use
an alternative DST), despite the well-documented shortcomings of Overseer;

e The lack of certainty other DSTs could be used where they were 'fit for purpose’;

e Having to establish the NRP over the specified reference years;

e Once the NRP is established, having to farm either at or below that NRP, which
‘penalises’ low emitter farms (and those early adopters of good farm practices to

reduce diffuse contaminant leaching) and 'rewards' higher emitter farms. This was

175

We address this issue below.
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seen as inequitable and would severely impact the ability of many famers to remain
economically viable. It was referred to as ‘grandparenting’;

e The perverse incentive PC1 creates to establish and retain a higher NRP, as this
enables greater farm intensity and flexibility, translating to a higher capital value for
the farm;

e The focus on nitrogen as the 'key contaminant' in PC1, when in many cases
nitrogen is not the most significant contaminant;

e Flaws in the 75" percentile nitrogen leaching rate rule as it is based on an entire
FMU, and logistical issues because it could not be calculated until all the dairy NRPs
had been established for the FMU.

In summary, the Panel's recommendations on these issues are (and explained in more

detail below):

e The need to establish an NRP be removed, replaced with a set of actual nitrogen
leaching numbers for each Freshwater Management Unit (FMU). This also
removes the need to rely on the 'reference years' as the basis for establishing the
NRP;

e The nitrogen leaching numbers form activity status triggers (permitted activity or
requiring a consent) rather than fixing the level at or below which farming must
occur.

e Improvements in farming practices (to reduce the diffuse discharge of
contaminants) should largely be achieved through the FEPs;

e Deletion of the 75" percentile provisions in their current form;

o Higher emitters of diffuse discharges will be under greater scrutiny as to whether
they should be required to do proportionally more to reduce the level of their
discharges through resource consents and their FEPS;

e The ‘grandparenting’ aspect of PC1 is removed as there is no longer a need to
establish an NRP;

e The rule regime will incentivise farming activities to have a lower nitrogen leaching
rate to be a permitted activity;

e Overseer is not the only DST able to be used. The provisions will enable any ‘it for

purpose’ DST ‘certified’ by a ‘suitably qualified person’.
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Establishing the NRP, and using Overseer.

580.

581.

582.

583.

The Section 32 Evaluation stated that: 1"

“For Plan Change 1, Overseer is recognised as an appropriate tool to undertake the
process of establishing the Nitrogen Reference Point, whilst recognising that for some
types of primary production industries there has been less development and validation
of this model to date. Processes will be developed in the implementation of Plan

Change 1 to fill some of these gaps.”
And that:

“To manage any uncertainty around approval of alternative models, a process of
approval by the Chief Executive Officer of Waikato Regional Council for each

alternative model has been inserted into ... schedule [B].”

The Officers acknowledged!’” the limitations of Overseer stating both the TLG and the
CSG determined that it was appropriate for use in the modelling undertaken and for
establishing the NRP.1"® Officers also noted that: 17®

“Overseer is the best tool we have for managing nitrogen leaching from most farms.”

In the Planning Closing Statement, the Officers maintained their support for the use of

Overseer in establishing the NRP. They stated:*°

“There was considerable evidence presented in relation to the nitrogen reference point
and the use of Overseer. These issues were fully addressed in the Block 2 Section 42A
Report.’®1 While the recommendations of the Officers have been further adjusted,
Officers still fundamentally support the use of a nitrogen reference point and Overseer
but continue to have reservations about its use within an enforcement context or

‘farming to a number.”

The Officers addressed the use of Overseer!®? and it being the DST to determine the

NRP, at length in their Block 2 Report!83, As set out in that report, and by many of the

176

177
178
179
180
181
182
183

Section 32 Evaluation - Part E.3 Making reductions: Catchment wide rules and Nitrogen Reference
Point, pages 156 and 157.

Block 1 section 42A Report.

Block 1 section 42A report - paragraph 298.

Block 2 section 42A report, Key Recommendations - paragraph 21.

Closing Planning Statement - paragraph 40.

Section 42A Block 2 Report - section C.1.1, pages 8 to 38.

Section 42A Block 2 Report - Parts C1-C6: Policies, Rules and Schedules (most).

Section 42A Block 2 Report - Parts C1: Diffuse discharge management.
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submitters who appeared before the Panel, the main issue raised was whether
Overseer should be used in PC1, and if so, how and whether it should be the sole DST.

We received considerable evidence as to how Overseer should or should not be used
in regulation. Two reports were often cited. Many parties referred us to the
Parliamentary Commissioner for the Environment’s “Overseer and Regulatory
Oversight” (2018) report where one of the key findings was "a significant amount of
information needed to confirm Overseer’s use in a regulatory setting is lacking”.*** An
Enfocus report, “Using Overseer in Water Management Planning” (2018) was also cited
as pointing out the deficiencies of Overseer as a regulatory tool.

How Overseer was to be used in the notified version of PC1 was extensively set out in
the section 42A report.'® |t is not set out in any detail here, as the issues were well
canvassed in the evidence before the Panel, with most parties having a common
understanding of its deficiencies. However, an overview, and some criticisms, of

Overseer are set out below.

Overseer is a model that describes nutrient flows on farms. It takes nutrients that are
present or introduced to the farm, models how they are used by plants and animals on
the farm, and then estimates how they leave the farm and in what form. Overseer
estimates nutrient flows and provides a ‘nutrient budget’ for seven nutrients: nitrogen,
phosphorus, potassium, sulphur, calcium, magnesium, and sodium, but is limited to the
root zone of plants. It also estimates soil acidity for paddocks under pasture. Sediment

and pathogens, such as E.coli, fall outside the model’s scope.

By modelling nutrient flows, Overseer can provide a farmer with estimates of what
nutrients are in deficit and could be supplemented through fertiliser to maintain plant
growth and production. As addressed in evidence (set out below), this was the job

Overseer was originally designed to do; improve the efficiency of fertiliser applications.

Our understanding is that Overseer models dairy systems best as this is what it was
designed for. It was expanded for use in drystock sheep and beef systems and we
were told by Dr Chrystal'®® (for Beef and Lamb) that it does not represent sheep and
beef as well as dairy. The evidence we heard is that model outputs for other land uses,
such as CVP, are progressively more uncertain. Mr Palmer (for WRC), for instance,

described Overseer as not working well for anything other than traditional sheep and

184
185
186

Page 118
Section C.1 of the Block 2 Section 42A Report.
Giving evidence for Beef and Lamb in Block 1.
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beef and dairy when he presented his Block 2 evidence for WRC. Although we also
record his point that those ‘traditional’ uses make up the vast majority of farming

activities in the catchment.

Critically, Overseer cannot estimate the environmental impacts of nutrient losses,
because these often occur beyond the farm boundary and to receiving water bodies
some distance from the farm. In this respect, Overseer was clearly designed as a farm
support tool and not a regulatory decision tool.

We heard a significant amount of evidence in relation to Overseer, and how it had been
used (inappropriately in most cases) in PC1. Also why Overseer should not be the sole
model and why others should be enabled without the approval of the CEO.
Representative of the array of views and opinion was that of Mr Ford, for HortNZ and
WPL, Dr Chrystal for Beef and Lamb (as well as others).

Mr Ford noted that he has had extensive experience in the use of Overseer in the
pastoral, arable, horticultural, including the commercial vegetable production (CVP),

sectors across New Zealand. It was his view that: 187

"The OVERSEER model is not appropriate (as the sole) decision support tool for use
under PC1. In my view, it is more effective and efficient to allow for the adoption of a
suite of more inclusive and complete alternative decision support tools in PC1 than to
prescribe the use of what has been well described as a particularly crude and uncertain

modelling tool.”

In his evidence for WPL and HortNZ, Mr Ford made the following points as to why he

guestioned the choice of Overseer and its use in a regulatory context:18

“OVERSEER is a “black box” piece of software that means that its operation is not open
sourced therefore it cannot be reviewed as to the accuracy of what it is modelling. It

has not been externally reviewed in any form.

OVERSEER uses monthly time steps in the majority of its inputs so it is not able to
accurately portray various operations, including a range of available mitigations that

are subtler in their timing.

187
188

Mr Ford, evidence in chief - Block 2 for WPL, paragraph 8 (noting his evidence for HortNZ was similar).
Mr Ford, evidence in chief - Block 2 for WPL, paragraph 33.1-5 (noting his evidence for HortNZ was
similar).
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OVERSEER uses a long-term average climatic record therefore it is only able to report
average data, it is not able to report the plumes of contaminant emissions, and it does
not accurately report the actual nature of emissions or the timing of them.

OVERSEER only models to the end of the root zone and does not allow for more
detailed reporting of the transport of nutrients through the total soil profile.

The modelling of P is crude in the way that OVERSEER analyses and reports the

transfer of P across the surface of the ground.”

Dr Chrystal stated in her evidence that Overseer can be a useful tool when it is used

with an understanding of its purpose, strengths and weaknesses. She said: 1¥°

“Overseer was originally designed as a fertiliser support tool to help farmers understand
the implications of applying nutrients to land at different times of the year, in different
forms, and at different rates. Overseer was never designed to be an integral part of
catchment modelling in relation to determining the allocable load within a catchment or

water quality outcomes.”
Dr Chrystal also stated: 1
"One metric commonly used is an error of + 25-30% for N loss"

The metric of the error of £ 25-30% for N loss was a consistent message we heard
from a range of farmers who used Overseer and 'technical experts'. Dr Chrystal agreed
with our impression that it was not much more than a “well-educated guess”. We also
asked Dr Edmeades about the basis for it. He advised that the figure of plus or minus
30% was a measured variation taken from field tests, but he noted that there were other
sources of potential error that might cause the margin of error to be significantly greater
than that.

Dr Chrystal discussed four key application issues with the use of Overseer in
regulation, as itemised by the Parliamentary Commissioner for the Environment (in the

report referenced above): 1%

(a) data input uncertainty;
(b) version change;

(© the inability of Overseer to represent farm systems in particular regions; and

189
190
191

Dr Chrystal for Beef and Lamb, Block 1 evidence in chief, paragraph 23.
Dr Chrystal for Beef and Lamb, Block 1 evidence in chief, paragraph 91.
Dr Chrystal for Beef and Lamb, Block 1 evidence in chief, paragraph 24.
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(d) uncertainty in a compliance setting.

She also noted that there were further criticisms, including that some areas are not
currently captured at all by Overseer. These are!®?;

(a) Sediment loss;

(b) E.coli or other microbe losses;

(c) Attenuation of nitrogen below the root zone;

(d) Spatial variability;*3

(e) Temporal variability;

f Within-stream processes occurring on the farm e.g. in-stream attenuation or
stream bed erosion;

(9) Transition periods from one farm system to another;

(h) Not all management activities (including some mitigations) that impact nutrient
losses are captured by Overseer — an example given of this was sediment traps;
and

® Components of the model have not been calibrated against measured data from
every combination of farm system and environment that Overseer is intended

to cover.

A number of submitters echoed Dr Chrystal’s point that Overseer does not take into
account the fate of nitrogen below the root zone and any attenuation that may occur.%
That is - the boundary of the Overseer model is the farm gate and the plant root zone

(for N loss) and not the volumes of N in the water leaching from the farm.

Of particular significance to PC1, Overseer was to be used to identify each farm's NRP,
and this linked to/formed part of the requirements for the development of FEPs.
Schedule 1 (Subsection 2(e)) stated that a FEP must include a description of nutrient
management practices including a nutrient budget for the farm, calculated using the
Overseer model (or another model or method approved by the CEO). Subsection 5(a)
stated that the FEP must include:

“Actions, timeframes and other measures to ensure that the diffuse discharge of

nitrogen from the property or enterprise, as measured by the five-year rolling average

192
193

194

Dr Chrystal for Beef and Lamb, Block 1 evidence in chief, paragraph 96.

As set out by Dr Chrystal - It is widely acknowledged that P loss from farming systems is variable in both
space and time with the majority of P losses coming from a small area of the farm, Overseer does not
work at a spatial level (beyond the level of defining blocks).

Dr Chrystal for Beef and Lamb, Block 1 evidence in chief, paragraph 75.
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annual nitrogen loss as determined by the use of the current version of Overseer®,

does not increase beyond the property or enterprise’s Nitrogen Reference Point, unless

other suitable mitigations are specified.” (Underlining added)

As alluded to above, the establishment of the NRP using Overseer (with its
acknowledged deficiencies) 'locks in' that NRP, and as nitrogen leaching cannot
“increase beyond the property or enterprise’s Nitrogen Reference Point" created
‘grandparenting’ according to many submitters. We address this issue in more detail

below.

While we accept Overseer seeks to model a very complex 'real-world' situation, it was
primarily developed as a management decision support tool. It was not designed to
precisely predict how much nitrogen is leaching from a particular farm. However,
Overseer is a useful tool to gain an understanding of the potential N and P losses for a

farm. It can be used to:

o Highlight areas of the farming system that pose the greatest nutrient loss risk;
and

o Investigate the implications on nutrient flows of different scenarios, including in
particular, whether changes in nutrient inputs or farming intensity will cause an

increase in nutrients leaving the farm property.

Given the evidence, and reasons set out above, we find that there are significant risks
associated with utilisation of the model to establish whether farming practices are giving
rise to a particular N leaching number at a particular point in time. We accept Overseer
can be a useful method, but as part of a suite of other potential tools to assist farmers
to manage risk appropriate to their individual farm, and in its sub catchment/ catchment

context.

Accordingly, while we agree Overseer may be appropriate in some circumstances, we
agree with other submitters that Overseer is not the appropriate sole DST for use under
PCL1. Inthe Panel's view, it is more effective and efficient to allow for the adoption of a
suite of more inclusive and complete alternative DSTs in PC1 than to prescribe the use

of Overseer.

A number of alternative models were suggested by various submitters. These included
Agricultural Production Systems Simulator (APSIM), Land Utilisation and Capability
Indicator (LUCI), Soil Plant Atmosphere System Model (SPASMO), Aginform® and

MitAgator (Ballance AgriNutrients). WPL presented significant evidence on its
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Ruahuwai Decision Support Tool (RDST)® to inform decision-making about ongoing
farming activities and land use change both on its land holding and within a broader
group of sub-catchments within the Upper Waikato FMU.1%

We accept that Overseer has been approved for regulatory use in the WRP (Variation
5 in relation to Lake Taup0), Horizons’ One Plan and Plan Change 6 to the Hawke's
Bay Regional Resource Management Plan - Tukituki Catchment, as well as other
Regional Plans. We also note the recent Environment Court Interim Decision on Bay
of Plenty PC 10 (Rotorua Lakes)*” also addressed this issue stating:*%®

"It is important to note that Overseer is a long-term prediction model of nitrogen outputs
and cannot be used to predict short-term management outcomes or changes that may
be required to day-to-day farm operations.

Overseer has notable limitations in a regulatory context. One of the main limitations is
that different versions of Overseer may give materially different predicted nitrogen

losses.

This assessment of uncertainty is consistent with the Court's own experience and
understanding gained from evidence presented in a number of other cases over

several years, including this one, and we are satisfied that it represents the current

state of knowledge...

Notwithstanding those concerns, we have no evidence that there is any realistic

alternative method presently available to the Regional Council or to farmers to obtain

the necessary information about nitrogen loads in order to manage them." (Underlining

is our emphasis)

Overseer has, even as recently as the Environment Court's decision above, been cited
as 'the best we have' despite the evidence identifying its (accepted) deficiencies. We
also consider that its core use in PC1, for establishing an N leaching benchmark that

each farm can reference back to in order to determine if N leaching is increasing or

195
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198

As provided by WPL - The RDST is a paddock to stream calculator of hydrological flow and constituent
mass, and therefore considers attenuation that occurs between the paddock and the stream. The RDST
computations are performed on a daily basis, which permits analysis of effects from both storm events
and seasonal responses.

Mr Conland, Blockl evidence in chief paragraphs 57-70.

[2019] NZEnvC 136.

Ibid - paragraphs 109, 111, 114 and 115.
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decreasing is a legitimate and acceptable use for dairy farms and many drystock farms.
However, the evidence we have heard indicates to us that Overseer cannot be relied
upon in all cases, and that there are other models that will do as good, if not a better
job in specific situations.

We understand the desire on Council’s part to endorse one model in order to facilitate
uniformity and comparability of results, but it seems to us that this desire assumes
Overseer will operate outside its proper role; into a position of benchmarking farms
against each other, rather than against themselves. We will have more to say about
this aspect in the context of the ‘75" percentile’ rule. For present purposes, it is
sufficient to record that the Hearing Panel has determined that it should recommend
enabling alternative models, as well as providing for some farming activities based on

stocking rates.1%°

CEO Approval of Alternative Models

608.

6009.

610.

PC1 as notified provides that models other than Overseer may be used, but must be
approved by the CEO of WRC. No criteria are included in PC1 to guide such decision-
making. In essence the CEO is given an unfettered discretion to oppose (or accept
with conditions); with any decision made only able to be challenged outside of the RMA
(by judicial review).

A number of parties, including WPL, Mr Boom, Ms Mayne, Ms Hoe and a range of
others requested that Schedule B (as notified) be amended to provide for other models

to be used without requiring approval by the WRC CEO.
Dr Somerville QC, legal counsel for WPL, submitted that: 2°°

“From a legal perspective, the unfettered discretion given to the WRC CEO is not
appropriate or practicable (and is likely unlawful) because it is difficult to predict
whether any other DSTs or models could be used, and it is not consistent with general
resource management practice where DSTs or models used to assess environmental
effects under sch 4 of the RMA are normally selected by the applicant based on advice
from an appropriately qualified and experienced resource management consultant (e.g.
CFEPs and CFNAs). Regulations do not usually dictate that only one particular DST

or model should be used in all cases.”

199
200

This is set out in more detail in the Rules section of this report.
WPL Legal submissions for Block 2, paragraph 177.
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While it may not be usual, we note that the Tukituki Plan Change 6 on which WPL relied
for other purposes, had a similar provision. It referred in a number of places to nutrient
budgets calculated “using Overseer (or an alternative model approved by Hawkes Bay
Regional Council)”.?*

It seemed to us that the principal cause for complaint (and any possible legal issues)
lay in the lack of criteria for the exercise of the discretion invested in the CEO. Tukituki
Plan Change 6 provided for a Procedural Guideline “to be developed” by Council, which
would at least make the process more transparent.

Mr Connell-McKay, in his planning evidence for WPL2%2 and marked up version of PC1,
proposed that the CEO approval be deleted and amendments be made to Schedule B
to insert criteria that any alternative DST must be able to meet the following:

“a.Any Decision Support Tool shall be prepared by, or under the supervision of a
suitably qualified person and meet the criteria in paragraph (b) below.
b. Decision support tool criteria:

i. The model is based on sound science, including:
* Scientific basis
» Computational infrastructure
» Assumptions and limitations
* Peer review

ii. The model is managed to ensure quality, including
* Quality assurance and quality control
* Data availability and quality
* Test cases

iii. The model’s behaviour approximates to the real system being modelled including
the tools and procedures necessary to make this judgment), including:
* Sensitivity and uncertainty analysis
* Corroboration of model results with observations
* Benchmarking against other models

iv. The model is appropriate for a specific regulatory application under Chapter 3.11,
including:
» Model resolution

» Transparency.”

201
202

See e.g. Policy TT4 (1)(a)(i).
Mr Connell-McKay- Block 2 evidence in chief, paragraphs 36.1 - 36.3.
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The Panel agrees that a general discretion to the CEO is unsatisfactory, essentially for
the reasons put to us by WPL. Mr Connell-McKay’s formulation has merit, but it rather
begs the question as to who determines whether the suggested criteria are satisfied.
It also leaves open the question as to who is a “suitably qualified” person in this context.

We do not consider a CFEP or CFNA are the right people to make the decision on the
appropriate model to be used (as Dr Somerville QC suggested). From our discussions
with Mr Lee Matheson, who appeared for the local branch of New Zealand Institute of
Primary Industry Management and gave evidence regarding their desired
qualifications, it appeared to us that these are professionals with experience in running
nutrient models (particularly Overseer). Determining whether a model is appropriate
for a particular task is a different skill. That person needs experience in the
development and assessment of nutrient loss models, who needs to certify to WRC
that the model satisfies some essential criteria. We also consider that the criteria can
be simplified from those Mr Connell-McKay suggested, given the interpolation of an

expert into the approval process.

Having to establish the NRP over specified reference years

616.

617.

PCL1 (Schedule B (f)) as notified required the NRP to be calculated by using the "two
financial years covering 2014/2015 and 2015/2016, except for commercial vegetable
production in which case the reference period is 1 July 2006 to 30 June 2016".2°® There
was major opposition to the reference years from many of the pastoral farmers. Many
said these reference years coincided with drought years where they had de-stocked
(or had not farmed as intensively as they had previously), that due to family
circumstances the land had not been farmed optimally, and/or farms had been
purchased since those reference years and farming records from that time were either

incomplete or non-existent.

The drystock farmers in particular said that having to establish the NRP over those
reference years (given the factors we have just discussed) was inequitable as it
invariably meant their NRP would be lower than would have been the case if the
reference years were different.  Also, that this exacerbated the 'so-called'
grandparenting (addressed below) issue; that farmers would end up with low NRPs
thereby unreasonably restricting their farming operations (and reducing the capital

values of their farms) due to the need to have to farm at or below the established NRP.

203

CVP is dealt with separately in another section of this report.
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It appeared to us that using reference years for CVP was less of an issue. That was
partly because a wider range of years was specified (giving a more representative
database) and partly because CVP producers are a relatively small number of generally
well-established businesses with (it appeared to us) good records of their past
operations.

It was clearly not a viable option to adopt a similar approach to pastoral farmers given
the number of farms and the information issues that reaching back even two years had

given rise to.

Accordingly, the Panel was persuaded by the evidence of the inherent unfairness and
difficulty of specifying reference years as in the notified PC1 Schedule B. As addressed
below, using nitrogen leaching rate numbers where required (as the basis of consent
triggers) avoids both the need to establish an NRP ahead of time, and to base that on
the reference years. Any calculation of a nitrogen leaching rate will be done based on
the current year on which it is calculated, and only used to determine what rules apply
(either permitted activity or if a consent is required).

The 75th percentile provisions

621.

622.

623.

As set out in the Block 2 Section 42A report, a key mechanism of PC1 to achieve the
objectives, particularly Objective 3, was the requirement for determining the 75%
percentile nitrogen leaching value based on the NRPs from dairy farms in each FMU
and for those farmers (all farmers, except CVP) above this value to reduce their

discharges to below the 75™ percentile value by 1 July 2026.
The Glossary of Terms defines the 75" percentile nitrogen leaching value as:

“The 75" percentile value (units of kg N/ha/year) of all of the Nitrogen Reference Point
values for dairy farming properties and enterprises within each Freshwater
Management Unit® and which are received by the Waikato Regional Council by 31
March 2019.”

The Section 42A report stated:2%*

“The 75™ percentile nitrogen leaching value is currently not known and will be

calculated following the submission of NRPs to Council as required by Schedule B.”

204

Block 2 Section 42A report - paragraph 373.
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PC1 describes the required 75" percentile reductions in Policy 8, Rules 3.11.5.3 and
3.11.5.4 and Schedule 1 (as notified). Policy 8 set out the prioritised implementation
of PC1 and requires that those farmers with nitrogen leaching losses greater than the
75" percentile nitrogen leaching value will be prioritised for submitting their FEP. For
dischargers with nitrogen losses above the 75" percentile nitrogen leaching value, PC1
required FEPs to contain actions, timeframes and other measures to ensure the diffuse
discharge of nitrogen is reduced so that it does not exceed the 75" percentile nitrogen

leaching value by 1 July 2026.

There were a significant number of submissions received regarding the nitrogen
reductions required by PC1, with many submissions seeking its deletion, extension or
amendment. Section C.1.4.3 of the section 42A report provided a detailed analysis of
the submissions. We rely on that analysis and do not repeat it in any detail in this
report. In summary, however, the reasons those submitters sought the deletion of the

75" percentile nitrogen leaching value from PC1 include:

e Actions to reduce contaminant losses should be borne by all dischargers across
the region by undertaking Good Management Practice;2%

e Specified nitrogen targets and timeframes for different sub-catchments should
replace the 75™ percentile nitrogen leaching value and reductions;?°¢

e The calculation penalises farmers due to physical characteristics of properties
such as where there is high rainfall or leaky soils;2°’

e The 75" percentile nitrogen leaching value is arbitrary. Those farmers who are
required to reduce losses should be determined once FEPs and catchment data
is available to enable a more accurate statistical assessment;2%

e The reductions required will affect farm profitability, restrict productivity and
impact farming systems adopted;?%®

e The timeframes are too short to allow farmers to identify whether they need to
reduce and engage a consultant to prepare an FEP and actions to be undertaken

to reduce losses;?° and
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Miraka Limited, Pouakani Trust, Wairarapa Moana Incorporated.

Fish and Game.

Wairarapa Moana Incorporated, Perrin Ag Consultants Ltd, M Parker.

H Clarke.

D Dixon, J and M Hodge, N and C Prendergast, C and J Rombouts, B Hathaway, J Hathaway, Win Dee
Farms (2007) Ltd.

N and C Prendergast.
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e The 75" percentile nitrogen leaching value is uncertain and unreasonable as it is
not possible for a farmer to ascertain if they require consent until it is
calculated.?!

The Hearing Panel has formed the view that the 75" percentile rule is too flawed to

retain.

The first problem is that identified in the section 42A report. We don’t know what the
75™ percentile is in each FMU and will not know that for a considerable time. This in
turn creates issues for farmers within the 75" percentile who will not know that they are
within this category and how much they have to reduce their N leaching by until that
information is published. As submitters observed, for those with significant reductions,
this makes compliance with a 2026 deadline problematic.

Officers sought to clarify how the 75" percentile would be calculated in the Block 2
section 42A report, but from our observation, the suggested amendment only
introduced confusion by implying that WRC’s CEO has a discretion as to what figure is
identified as the 75" percentile, rather than it being a strictly numerical calculation. If
that was the intention, we do not agree with such an approach.?*?

Even more importantly, the basis for comparing NRPs in different parts of each FMU
is questionable, to say the least. As above, it seems to be generally accepted (including
by the Environment Court in its recent Bay of Plenty PC10 decision) that Overseer
should not be used to assess whether a particular numerical N leaching rate is being

achieved, and that seems to us to be exactly what the 75" percentile rule does.

We asked Mr Van Duivenboden, when he gave evidence for Pamu Farms in Block 1,
whether it was appropriate to use Overseer to compare farms that were side by side.
His answer was that if it were a localised area with the same rainfall and soils, that
would be appropriate, but even next door, there would be variations. He thought
though that even a few kilometres separation would throw the comparisons out. Mr
Palmer from WRC answered the same question slightly differently in the Block 2
hearing. He said that the logic of the FMUs was that they had similar characteristics.

However, he observed that the Upper Waikato FMU was too broad to make that

211
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Oji.

Among other things, it has similarities to the ‘factual deeming’ that the High Court disapproved in
Hawke’s Bay and Eastern Fish and Game Councils v Hawke’s Bay Regional Council [2014] NZHC 3191
at [193]-[196].
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assumption. The area upstream of Tokoroa for instance is dominated by pumice soils.
The balance of the FMU has a different soil profile.

Given this evidence, we were left with little confidence in the robustness of the
methodology being employed.

Last but not least, WPL’s evidence satisfied us that N attenuation between the root
zone (that Overseer predicts) and surface waterways varies spatially.?*®* In other
words, two properties with the same Overseer predicted NRP can be contributing quite
different N loads to the river system. Even more troubling, the 80" percentile N leacher,
who is subject to the rule and required to reduce their N leaching, could be having less
effect on the river system than the 70™ percentile N leacher, who is under no specific
obligation to reduce their N leaching. This is inherently unsupportable.?4

We were also concerned that while the notified version of PC1 had a focus on those
higher emitters (above the 75" percentile) and the need for them to make significant
reductions, it was likely that many of those farmers could alter their farm management
systems so that they were marginally below the 75™ percentile, thereby not achieving
significant, or even meaningful, reductions. In this respect we agree with Mr J Allen
(for Fonterra) who stated: 2*°

“Without the 75th percentile rule there is no immediate need for those who have a
relatively high level of nitrogen leaching to make any reductions in their nitrogen
leaching beyond the efficiency actions that might be identified in the FEP.”

He went on to state:?'6

“ would also like to comment on the ability of farmers to reduce their nitrogen leaching
to at or below the 75th percentile. Some indicative information provided by Fonterra
indicates that many dairy farms who are above the 75th percentile are actually farming
close to the 75th percentile rather than being at the extreme end (i.e. upper end of the
percentile range). In my experience many farmers should be able to make relatively
minor changes to their farm system which will enable them to farm at or below the 75th
percentile. For example, this could involve changes to timing of nitrogen applications,

changes to effluent management, changes in stocking rate, manipulation of the diet,
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Dr Cooper made the same point when he appeared in the Block 1 hearing.

Mr McCallum-Clark described attenuation differences as a subtlety the 75th percentile rule doesn’t
address. We regard that as something of an under-statement.

Mr James Allen, Block 2 evidence in chief, paragraph 7.1.

Mr James Allen Block 2 evidence in chief, paragraph 7.4.
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change in cultivation and cropping programmes, and possibly some infrastructure

changes.”

We have considered whether deletion of the 75" percentile rule will result in a
significant shortfall in water quality improvements and therefore towards progress in
achieving the objectives of PC1. We do not think it will, because in our view, any farmer
operating a material distance above the 75" percentile was always likely to apply for
consent, seeking some relief from the effect of the rule. We consider it better to
acknowledge that practical reality and give greater policy guidance as to how those
resource consent applications should be addressed.

For the reasons set out above, and for those that follow, the Panel does not find that
the 75" percentile provisions are either effective or efficient in achieving the outcomes
sought in PC1. We recommend that they be deleted.

Grandparenting

637.

638.

Of greatest concern to many of the farmers, mainly drystock farmers, was what was
referred to as 'grandparenting’; they saw this as the most significant aspect that needed
to be removed from PC1. Virtually without exception all of the drystock farmers we
heard from raised this as an issue and explained why it was inequitable and would

make continuing to farm far more difficult.

In RMA terms, the concept of grandparenting is normally about specifically recognising
or providing for activities that already exist to continue producing their existing level of
effects either permanently or for a defined period, but imposing immediate obligations
on new entrants. As the Environment Court observed in its decision on the Horizons
One Plan, it is understandably favoured by existing operators who rationalise it by
reference to their prior investment.?!” PC1 does not grandparent existing operations in
a strict sense, and we had a sense that the term ‘grandparenting’ captures a deep-
seated sense of grievance drystock farmers (in particular) had about a number of
aspects of PC1. A number of farmers used it in the context of having to establish an
NRP (over the reference years cited above) and then having to farm to or under that
nitrogen leaching rate, irrespective of whether nitrogen was a major contaminant in the

particular sub-catchment.?!8

217
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See Day v Manawatu-Wanganui Regional Council [2012] NZEnvC 182 at 5-128

A related grievance was that the NRP would be calculated using Overseer, which as already noted. was
developed as a fertiliser management tool, and not for measuring nitrogen leaching from a farm - i.e. it
was less relevant to drystock farmers, who often used little, if any nitrogen fertiliser, and would not
routinely model their nutrient leaching rate.
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Many farmers told us that the 'grandparenting' provisions in PC1 'penalised’ those
farmers who had already taken voluntary actions to reduce contaminants as it would
result in a lower NRP. This included those who had voluntarily fenced off waterways,
retired steeper erosion prone land, placed covenants over part of the land and or had
changed farming practices such as identifying and fencing off critical source areas,
installing water reticulation so stock avoided water bodies and farming with different or
fewer stock on steeper land - i.e. what was referred to by F4PC as 'farming fitting the
land'. It was the farmers’ view that no 'credit' or acknowledgement (in fact a penalty)
was given for undertaking more responsible and better farming practices to reduce

diffuse contaminant discharges.

Furthermore, farmers told us that PC1 'rewarded' poor farming practice and those with
higher emissions of contaminants. This is because (other than those above the 75"
percentile) farmers either did not need to make any improvements if they continued to
farm at or below their NRP (irrespective of how high it was), or had more time in which
to reduce their NRP. That is, farmers with higher NRPs had greater flexibility in how
they farmed. This 'flexibility' had had an impact on the value of the farm - in short, for
those with a higher NRP, that translated into a higher land value as there was greater
flexibility in how the land could be farmed, with an ability to continue with higher rate of

diffuse discharges.?

There was also an inter-sector dimension to the criticism, fuelled by the perception that
the increase in the area and intensity of dairy farming in PC1 was the source of the
water quality problems in the catchment, but drystock farmers were taking the biggest
‘hit’.

Dr Dewes provided us with an extensive analysis of the trends in dairy farming over the
last 20 years, with an array of different statistical measures in her Block 2 evidence for
Beef and Lamb to support the first proposition. We were not assisted, however, by her
presentation of whole-of-country statistics that exhibited trends that were not evident in
the Waikato-specific statistics that Dr Chrystal produced (also for Beef and Lamb).
Having enquired about the difference, it appeared to us that the NZ-wide statistics are

skewed by the growth in irrigated dairying in Canterbury (in particular).

We find nevertheless that dairying in the PC1 area is responsible for proportionately

more N leaching than drystock farming on a per hectare basis, and that it is a

219

Dr Chrystal, when she presented to the Panel at the Block 2 hearings produced some real estate
advertising for farms for sale with explicit reference to the high NRP number, apparently as a selling
point.
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reasonable inference that the trend of increasing TN at WRC monitoring sites over the
last 20 years that Mr Vant and Dr Cox reported to us, is probably due to the increase
in dairy areas and intensity. Having said that, the evidence we received was much less
conclusive regarding the relative contributions of P, sediment, and microbial pathogens
(E.coli) made by different farming sectors. The drystock sector appears to be making

a significant contribution of these contaminants.

We also find that drystock farmers have a legitimate concern that the effective cap on
N leaching PC1 imposes (relative to the NRP) has a disproportionately onerous effect
on them. This is because, once established at a particular level, dairy farming tends to
operate reasonably consistently (this appears to be one of the reasons Overseer works
comparatively well estimating N leaching from dairy farms). As it was described to us,
however, drystock farms fluctuate in output (i.e. stock numbers and type) according to
climatic and economic conditions. Climatic conditions affect grass growth; the more
grass on the farm, the more stock the farm can carry and vice versa. Economic
conditions dictate the balance between sheep and cattle. As previously noted, the NRP
reference years were comparatively dry meaning that drystock farmers cannot “follow
the grass curve” in subsequent years, and increase their stock nhumbers. Reducing
sheep and increasing cattle numbers in response to economic signals is also likely to

be problematic.

In her executive summary to her Block 2 evidence, Dr Chrystal encapsulated the

problem by stating:?2°

“The key point | want to get across is that extensive farmers with low inputs of
supplementary feed and/or nitrogen fertiliser who farm to the grass curve and have
fluctuating stock numbers require a Nitrogen Reference Range rather than a Nitrogen
Reference Point. They require headroom to allow them to survive into the future. Their
stock numbers will fluctuate year-by-year in response to the climate and they will be

disadvantaged by having their system constrained to an, already low, N leaching value.”

While drystock farmers accepted that dairy farmers would have a specific obligation if
they fell within the 75" percentile rule, there was general cynicism as to whether the
FEP provisions had any teeth, so as to require anything other than a ‘business as usual’

approach for the balance of dairy farmers. We observe that there was some cause for

220

Dr Chrystal, executive summary (27 June 2019), paragraph 29.
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that cynicism. We discuss in our review of the policies how we propose that be
addressed.

Mr Ford, for WPL, also addressed this point from an economic perspective. He told us
that:?2

“The impact of the NRP on land values

Although PC1 avoids the question of allocation (in terms of assimilative capacity) the
reality of the situation is that the calculation of a N leaching number or NRP, will likely
be perceived as the creation of a quasi-allocation of leaching rights regardless of
whether this is actually the legal position under the RMA. The number is one that the
property or enterprise is able to farm up to, but it is not allowed to exceed for at least
the life of PC1 (2016- 2026).

This is effectively a form of allocation called “grand parenting”. Under grand parenting
of leaching rights landowners are given a nutrient discharge allowance based on their

land use and nitrate leaching rates during a benchmarking or baseline period.
The disadvantages that come with grand parenting are that:

In terms of equity, the grand parenting approach can be considered inequitable, as it
may be unfair to reward historic polluters since they may also be best situated to reduce

pollution at lower costs.

The high opportunity costs for landowners who have not yet developed land or have

low N discharges, because it may artificially constrain land use change.

It potentially rewards current inefficiencies by allocating a higher number of discharge

allowances to operations on lower class or high leaching land.

These perceptions about allocation are already being factored into land valuations
within the Waikato Region and are now generally a requirement of any sale and

purchase agreement (particularly, from a purchasers or bank lending perspective).”

Mr Mowbray's view of 'grandparenting’ was typical of a number of farmers who
appeared before us. The NRP for his organic farm??? was 19kg/ha/year and phosphate
leachate 1.5kg/ha/year; which he described as significantly lower than most

conventional dairy farming operations.??® He told us that the farm was for sale (and at
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Mr Ford, Block 2 evidence in chief for WPL, paragraphs 83, 84, 86 and 87.
An organic dairy farm on approximately 875 hectares located South of Tokoroa.
Mr Mowbray, Block 1 evidence in chief, paragraph 4.17.
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the time of giving his evidence it had been on the market for 18 months) with limited
interest being shown. In this respect he stated:??*

“l am advised that this is because of the farm’s low NRP relative to conventional dairy

farms in the same area. There is little incentive to purchase a farm with a low NRP. The

ability to achieve high returns (inclusive of capital gain) from organically managed
farming properties is, comparatively, less certain than with conventional agricultural
practices. Additionally, the ability to secure bank finance for a less conventionally
managed farm due to it being seen as a constrained set of property rights, may be at

issue.

It appears highly likely that the proposed requlatory framework has reduced the value

of the farm to prospective purchasers because our management and innovation has

reduced the environmental impact of our operations. Much of a farm’s value appears

to be dependent on the ability to provide leeway within which the farm can alter its

stocking rates or fertiliser application.

The converse argument also applies. The proposed regulatory framework which is

designed to improve the region’s water quality principally benefits those farms operated

with high farming inputs and high levels of off-site pollution. PC1 serves as a stark

warning to those contemplating voluntary and innovative methods to improve local and

regional water quality, or even innovation for business reasons.” [Underlining is our

emphasis].

We agree with the submitters (as described above) that PC1 as notified is likely to be
inequitable, as it 'rewards' those who are high N emitters and penalises lower emitters
such as the likes of Mr Mowbray, Mr Garland (mentioned earlier in this report) and
many other farmers who have adopted good farming practices or changed the way they

farm with the result of reducing diffuse runoff of contaminants.

Importantly, the effect of the notified provisions is likely to result in farmers not 'buying-
into' the provisions of PC1 due to the perverse outcome of farming well to reduce N as
well as the other three contaminants. As we heard, grandparenting will incentivise
‘gaming of the system' (Overseer) to keep the NRP as high as possible to retain farming

flexibility. This will not assist in achieving the PC1 outcomes of better water quality.

Before removing the need to establish an NRP, which sits at the heart of the regulatory

framework of the notified version of PC1, and is recommended to remain in the Section
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Mr Mowbray, Block 1 evidence in chief, paragraphs 5.1 - 5.3.
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42A reports and the Closing Planning Statement, we need to determine if there is a
more efficient method (in section 32 terms) and to evaluate that method such that it
would result in more efficiently and effectively achieving the outcomes sought by PC1.

As we have previously set out, section 32 of the RMA prescribes the requirements for
preparing and publishing evaluation reports on proposed plan provisions for achieving
relevant objectives. An evaluation report is to examine whether the proposed
provisions, which in this case includes the establishment of an NRP, is the most
appropriate way to achieve the purpose the Act and the relevant objectives of the PC1
(as we have recommended them). Section 32(1)(b) required:

(a) identifying other reasonably practicable options;
(b) assessing the efficiency and effectiveness of the provisions in doing so; and
(© summarising the reasons for deciding on the better provisions.

Alternatives to Grandparenting — LUC — Based Allocation

653.

Beef and Lamb presented a significant alternative to the notified PC1 approach. Key
elements of that approach, as set out in the amended Policy 1 tabled by Ms Jordan

were:

Retaining the obligation for all properties requiring consent to provide an NRP;

e Enabling activities which do not exceed 30% more than either a tabulated list of N
leaching “Limits/Targets” varying by LUC classification and FMU or a tabulated list
of stocking rates varying by LUC classification and FMU;

e Requiring farming activities in excess of the tabulated N leaching and stock unit
“limits/targets” to progressively reduce their discharges “proportionate to the water
quality improvements required in the sub-catchment as set out in the Table 3.11-1

and proportionate to the discharge level of the activity”.

e Retaining a revised version of the 75" percentile rule, but using Fonterra data to

identify the 75™ percentile of its suppliers;

e Using the Fonterra N Risk Scorecard as the basis for requiring continued N leaching

reductions for those requiring consent below the ‘75" percentile’;

e Providing for grant of consents for activities operating within the freshwater

objectives;

e Using FEPs as a management mechanism for those requiring consent.
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The philosophical basis for Beef and Lamb’s approach leans heavily on the evidence
of Dr Mackay that LUC is a proxy for natural capital of the land. Dr Mackay’s views on
this subject also formed the basis of the LUC-based N limits in the Horizons One Plan
and Tukituki Plan Change 6. Counsel for Beef and Lamb, Mr Thomsen, quoted
extensively from both the Environment Court and High Court decisions on the One Plan
in his Block 2 legal submissions to support basing N allocation on natural capital of the

land rather than grandparenting.

Dr Mackay noted that Beef and Lamb had used his work in a different manner to that
in the One Plan and Tukituki Plan Change; utilising the relativity between different LUC
classes, but basing the actual limits and targets on the output achieved by “Top

Farmers”.

The 30% uplift from LUC based N leaching and stocking rates was explained by Ms
Jordan as being based on Dr Chrystal's evidence as the Overseer error margin. Ms

Jordan also pointed to Tukituki Plan Change 10 as using a similar approach.

The Beef and Lamb approach attracted significant support (generally, but not solely
from drystock interests) and significant opposition (generally, but not solely from dairy

interests).

DoC supported development of an allocation regime, but considered??® it premature to
put it in place in advance of more information about allocatable levels of N and P in
each catchment. DoC also considered a suitable allocation regime might not

necessarily be based on LUC.

Officers??® opposed acceptance of the Beef and Lamb approach on three broad

grounds:
(a) It would enable considerable increases in stocking rates in many areas of the
catchment;

(b) The demands on high emitters are unclear;
(© Both elements of the approach are proposed to be implemented at the same
time, meaning that water quality can be expected to decline, rather than

improve, contrary to Te Ture Whaimana.
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See Ms Tumai, Block 3 legal submissions — paragraph 18.
Closing Planning Statement — paragraph 55.
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We have concluded that we cannot recommend the Beef and Lamb proposal be
accepted for a number of reasons.

First, we agree with DoC. As we will discuss further in section 7 (in the context of
Objective 1) and section 8 below, Table 3.11-1 cannot yet be relied upon as the basis

for allocation of nutrients. It is, in summary, a work in progress.

Dr Cox sought to demonstrate to us how N might be allocated, consistent with Te Ture
Whaimana, but we have not accepted his reference point (of ecological health)??’ and
he appeared to assume a current state of TN that represents a deterioration in water
quality since notification of PC1 (contrary to section 69 of the RMA). Counsel for Beef
and Lamb, Mr Thomsen, argued that for the areas the subject of Variation 1, April 2018
data is the relevant reference point, and for the balance of the catchment, it is October
2016. The significant point he made was that both are higher than the 2010-2014 data

Dr Scarsbrook provided as “current state”.

Mr Thomsen may well be correct in terms of strict compliance with section 69, but we
have to apply Te Ture Whaimana, which emphasises the need for no further
degradation in water quality. Te Ture Whaimana was operative when the Waikato-
Tainui Act took effect (late 2010). We do not consider it consistent with Te Ture
Whaimana to base allocation on the deterioration in water quality that has actually

occurred since then. Put simply, it should not have occurred, and needs to be reversed.

We also noted flaws in Dr Cox’s assumed water flows in the lower Waikato River that

appeared significantly higher than actual.

On a related point, Mr Thomsen described??® a characterisation of the Beef and Lamb
proposal as enabling low intensity N leaching operations to increase their N discharges
as being “unfortunate”. However, when we asked him whether this was factually
correct, he said that was the case in some locations. Ms Jordan likewise agreed that
the Beef and Lamb approach would enable intensification (but to more efficient land

uses).

We do not regard that fact as fatal. In that respect, we differ from the CSG. What is
important, however, is that any increases in the discharge of contaminants are modest,
are occurring in locations that are not sensitive to those contaminants, and most of all,

are consistent with the overall direction of travel directed by Te Ture Whaimana. Taking

227
228

See our discussion in Section 3 above.
Mr Thomsen, Block 2 legal submissions — paragraph 58.
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account of the 30% margin for modelling uncertainty, the permitted stocking rates
appear to allow a significant increase in the stocking intensity for land currently used
for drystock farming LUC 4 and above (compared to the evidence we heard that 18
stock units per hectare was the upper limit of non-intensive sheep and beef operations),

with no effective controls ensuring diffuse discharges are minimised.

We note in passing that the concept of a limit/target that has a 30% margin above it,
does not appear consistent with the NPS-FM definition of what is a limit or a target.
While Ms Jordan is correct that Tukituki PC6 used a 30% margin, that was in the
context of a shift in consent status from Restricted Discretionary to Non-Complying. It
did not mean that the specified limit was of no practical effect.

We also have concerns regarding the contaminant reductions required of those farming
above the allocation limits. While adoption of the Fonterra data to fix the 75" percentile
N leaching figures for each FMU overcomes some of the logistical issues with the
existing 75" percentile rule (we will have more to say about that shortly), the way in
which Ms Jordan proposes that data be used means that Overseer is being used to
assess compliance relative to an absolute number. As above, there appears to be a
clear consensus that this is not appropriate. For those below the 75" percentile, as
Officers observe, we have no clear evidence as to the extent of contaminant reductions

required, or the economic implications of doing so to the affected farmers.

Dr Dewes told us both that dairy farmers would start from a favourable position
(because one of the reference years was the highest milk price year and therefore likely
to be the year representing the highest intensification of dairy systems)??°® and that there
are studies indicating capacity for dairy systems to reduce N leaching by 40-50%.

The first point appears to be based on an incorrect factual premise. The reference
years were not the highest on record, but rather represented a sharp correction for

most farmers from previously high milk prices.?°

On the second point, Dr Thorrold for DairyNZ, cautioned against assuming study

results could be replicated on the ground, certainly in the short-term.?3!

Be that as it may, Dr Dewes herself noted?* that “the debt and vulnerability of the dairy

sector may hamper rapid response times to environmental compliance by the industry,
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Dr Dewes, Block 2 evidence in chief — paragraph 167.
www.interest.co.nz/rural-data/dairy-industry-payout-history.
Dr Thorrold, Block 2 evidence in chief.

Dr Dewes, Block 2 evidence in chief — paragraph 147.
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in the absence of regulatory imperative”. We are unclear how a regulatory imperative
can overcome debt and vulnerability. Ms Jordan agreed that the ability of a landowner
to change land uses would depend on the cost and level of existing indebtedness.

Dr Dewes also acknowledged the potential for “stranded capital” in her Block 2
evidence, but said it may be the most “sensible” pathway to take.

In a situation of high debt levels, we consider the economic and social implications of
“stranded capital” needed careful and thorough evaluation before we could conclude
they were the most appropriate option for us to adopt (in a section 32 sense). However,

we did not have evidence on those matters.

Lastly, we heard evidence that an LUC-based system of allocation is potentially flawed,

because LUC is not directly linked to instream effects.

In its decision on Bay of Plenty Plan Change 10, the Environment Court noted its view
that LUC is not, on its own, able to be relied upon as a proxy for natural capital;
additional factors including rainfall and attenuation require consideration.?®* Mr
Thomsen sought to emphasise in his closing submissions for Beef and Lamb the
Environment Court’'s clear message that considerable caution should be exercised
before relying on the Court’s decision to conclude a natural capital based allocation is
unsuitable.?®** The circumstances of the region and water body need thorough

evaluation.

Mr Thomsen’s point is a fair one. However, in this case, we had the evidence of WPL
addressing this specific point. Mr Williamson described to us the concept of
‘vulnerability’, drawing on his modelling of N leaching in the Upper Waikato area above
Lake Ohakuri. His evidence was that the vulnerability of land to N inputs vary spatially,
depending on a range of factors that are not, as far as we can tell, captured by LUC.
He identified the more vulnerable land as being on river flats, close to the surface
waterways. Our observation is that that flat land is often more fertile adaptable land,
with a higher LUC. Mr Williamson’s evidence suggests it should have a lower allocation
of N (i.e. the opposite to an LUC-based approach). Mr Williamson’s evidence was

largely uncontradicted at a technical level.?3*> Mr Willis made a similar point for Fonterra
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[2019] NZEnvC 136 at [364].

Mr Thomsen, Closing legal submissions — paragraph 16.

As we have noted above, Dr Cooper agreed with the underlying point Mr Williamson was making. The
difference between them was that Mr Williamson said he could model the spatial differences.
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from a planning perspective, observing that LUC does not address spatial differences

in attenuation.

Mr Ford presented an economic analysis, suggesting that a focus on vulnerability, in
the sense Mr Williamson described it, was more efficient than an LUC-based allocation

mechanism.

Be that as it may, we think the larger significance of Mr Williamson’s evidence is to cast
significant doubt on the underlying premise of Beef and Lamb’s approach; that natural

capital, as identified by LUC, can provide an acceptable basis for allocation of nutrients.

For all of these reasons, we do not recommend the Beef and Lamb approach be

adopted.

As we have noted, WPL presented a potential alternative based on ‘vulnerability’ that
in our view had considerable merit. The problem with it, however, is that Mr
Williamson’s modelling domain is limited in scale. It covers part of the Upper Waikato
FMU only and the descriptions of vulnerability it provides are too general to be applied

across the catchment.

We discussed with WPL’s modelling witnesses, the scope to expand Mr Williamson’s
model to cover the whole catchment. Although the message we got was that it would
not be a particularly challenging exercise from a technical perspective (assuming data
availability), it was clear that it would take time and a not inconsiderable amount of
money. Mr Green (one of WPL’s owners) told us WPL had spent $750,000 on the
model to date. While one would expect that a proportion of that cost went into initial
research and development, the expansion of the model to cover the entire catchment
would clearly be no small exercise. Supporting that, Dr Jordan estimated that it would
take 6-12 months.

We consider the WPL approach offers promise for the future, but it is not an option we
can use as the basis for an allocation regime at present. It would also be inappropriate
for us to commit WRC to expenditure of the order required, but we recommend WRC

at least consider it as a possible future approach.

We have therefore considered what other options might be open to us.

Establishing the Nitrogen leaching rate numbers

685.

Due to the issues raised above with respect to establishing an NRP, the use of

Overseer, the 75%™ percentile provisions, grandparenting and the inequities this

Page 156



686.

687.

688.

689.

690.

Page 166

created in terms of the notified PC1, the Panel considered (and determined) that an
alternative approach to the notified version of PC1 should be evaluated to address
these concerns. We have explained above why we did not consider the options
suggested by Beef and Lamb and WPL to be viable. We have, however, taken on
board Ms Jordan’s concept for a revised 75" percentile rule based on the evidence of
Fonterra, as to actual N leaching nhumbers. While we do not recommend the revised
rule Ms Jordan suggested, we consider the actual N leaching numbers Fonterra
provided more compelling as a basis for management of N leaching from farming

activities than the natified plan change.

More specifically, Mr James Allen - Block 2, and Mr Richard Allen — in his
supplementary evidence as requested by the Panel®® and presented at the Block 3

hearings provided evidence setting out nitrogen leaching numbers.
Mr James Allen, recorded in his Block 2 evidence:?*’

An indication of the 75th percentile figures for the FMUs, and the number of dairy farms
above this level are shown in the following figures (Figures 2 — 5), based on Fonterra
data.

Figures 2 to 5 in his evidence set out the 75™ percentile number expressed as kgN/ha,
and the number of dairy farms above the 75™ percentile for the four FMUs (based on
Fonterra supplier farms). That is; Fonterra had calculated the average 75" percentile

nitrogen leaching rate across Fonterra supplier farms.

Having reviewed Mr James Allen's evidence and questioned him about these numbers,
the Panel subsequently requested Fonterra to provide the same metrics, but expressed
as the 25" percentile, 30" percentile, 50" percentile and 60" percentile figures. These
were provided by Mr Richard Allen as supplementary evidence (dated 10 September

2019) and presented at the Block 3 hearing.

Mr Richard Allen told us in his supplementary evidence that the percentile Nitrogen
leaching numbers were from the Overseer modelling exercise carried out by Fonterra
at the end of the 2015/2016 dairy season. He confirmed that the tables in his evidence
used the same 2015/2016 farm dataset as the FMU 75" percentile information

presented in Mr James Allen's evidence (Block 2).

236
237

Hearing Panel Minute dated 14 August 2019.
Mr J Allen, Block 2 evidence in chief - paragraph 7.5.

Page 157



691.

692.

Those numbers (from both sets of evidence) are:

Page 167

25™ oo 301 % 50t % 60" % 75" %
FMU
Upper Waikato 31 35 41 47 57
Central Waikato 19 21 26 28 33
Waipa 28 30 36 38 43
Lower Waikato 19 21 24 27 29

We accept the data limitations as set out in Mr Richard Allen's supplementary evidence,

namely:238

¢ The Fonterra nitrogen data provides an indication of the average N loss from Waikato

/ Waipa dairy farms as modelled by Overseer in the 2015 / 2016 season as they
relate to Fonterra farms only. As Mr Allen noted it is likely that a full dairy dataset
would result in slightly different averages as the various dairy companies are not
uniformly represented across farm systems type, soil type or climate bands that exist
in the Waikato / Waipa.

The data used to populate the individual Overseer files was collected from farmers

in a non-regulatory context.

The farm level data was not audited, although the Overseer processes applied to the
data were (i.e. the development of the Overseer files was externally audited against
the Best Practice Data Input Standards).

The data was entered into Overseer in line with the Best Practice Data Input
Standards as they were in 2016, and therefore the outputs from that process do not

incorporate any variations to that protocol that WRC intend to apply in the future.

All Overseer files used to generate the leaching numbers in the graphs have been
created with S-map data where available, with soil order only used where S-map

coverage is not available.

The data presented was from files originally processed using Overseer version 6.2.3

but to generate these graphs the original files have been rerun in version 6.3.

238

Mr R Allen, Supplementary Block 2 evidence, paragraphs 4.1 - 4.5.
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Notwithstanding these limitations, the data provided is the most comprehensive
presented to us. It includes a large number of dairy farms within the catchment using
Overseer and it is likely to represent the most comprehensive and up to date
technology/systems approach that there is. As acknowledged by Mr Richard Allen, a
full dairy dataset (including all other dairy farms in the catchment) would be likely to
only result in slightly different nitrogen leaching averages. Presumably, it is for similar

reasons that Ms Jordan used the same data in her suggested rule.

Having considered the evidence of Fonterra, we are persuaded that the nitrogen
leaching numbers can be used as an alternative to the notified PC1 provisions that
require an NRP to be established. Those numbers are not to be used to establish a
NRP for each property, but as activity status triggers, where farmers who are farming
at or below the nominated nitrogen leaching number (the 25" percentile in the Upper
Waikato FMU and the 30" percentile in other FMUs, based on Mr Richard Allen’s
evidence) are a PA with an FEP, while those farming above that number require a
consent - either a controlled, restricted discretionary or a discretionary activity,
depending on the FMU. This is addressed in more detail in the Rules section of this

report.

The benefits and/or efficiencies of specifying actual N leaching numbers include: it
removes the need for each farm to individually establish its NRP as set out in Schedule
B (as notified); it removes the reliance on/need for the reference years (as addressed
above) to calculate the NRP; and importantly it removes the 'incentives' to have a
higher NRP number (but below the 75" percentile) so as to retain greater farming

flexibility as already addressed i.e. - it removes the 'grandparenting' aspect of PC1.

The downside of specifying N leaching numbers as proposed is that those numbers
have been identified using a version of Overseer that has now been superseded by
Overseer FM, and that means that there will be something of a mismatch between
future modelled N leaching numbers and the trigger values we recommend. However,
we will address that to some extent by the policies we will recommend, and the
significance of any mismatch is reduced by the fact that the significance of the
nominated values is that they determine consent status, rather than acting as hard

limits.

In section 32AA terms, we find that the approach we have recommended (as set out
above and taking into account the detailed policies and rules we will discuss in the
following sections of our report) is more efficient than PC1 as notified. Importantly it

will be more effective than the notified PC1 and make it more likely that recommended
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Objective 2 will be achieved, as well as the longer term PC1 outcomes of better water
quality, and better assist in achieving Te Ture Whaimana.

Collective /Sub-Catchment Approach

698.

699.

700.

701.

702.

The Panel received a significant amount of evidence from a number of Sub-Catchment
Groups as well as others, including WPL (regarding “consenting at scale”) and those

who supported PC1 to enable a more collective approach.

The Panel accepts that PC1 should provide for collective and collaborative action
where that action would ‘better enable’ the outcomes sought by PC1. To this end, we
have provided a specific policy encouraging collective groups of property owners and
other stakeholders to work together on measures to improve water quality in their sub-
catchment, thereby contributing positively to PC1's objectives by providing
opportunities to manage diffuse discharges from multiple properties more efficiently,

including through enabling proposals that ensure that:

(a) Overall there is a reduction in diffuse discharges to at least the same extent that
would be required if all the properties were managed individually;

(b) The resource consent application responds to the water quality improvements
required in each sub-catchment;

(c) Where the properties are in separate ownership, conditions are imposed or a
legally binding instrument is in place between the consent holder and each

property, to ensure (a) above is achieved.

The policy we have recommended is addressed in some detail in the section of this

reporting addressing the policies.

We have also provided a specific ‘consenting pathway’ for 'Collectives'; as a
discretionary activity. The discretionary activity is considered by us to be necessary to
address the issues in preceding paragraphs with respect to the policy matters. This is

addressed again in some detail in the section of this reporting addressing the rules.

We have not repeated the reasons for providing for collectives/sub-catchment
approaches here, and refer to the reasons in the policy and rule sections of this report.
However, we wanted to set out some of evidence we heard on the benefits of providing
for a collective/sub-catchment approach, and the extensive work that a number of

catchment/care groups are doing to address a number of issues raised by PC1.
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We were told that the Upper Maire Group for instance was formed to share best
practice (good farming practices) including:

e Collective support
e Collective pole planting in shared areas
¢ Fencing off sensitive lands

e Mentoring and encouraging each group member to meet good farming practices.

By contrast, the King Country River Care is an Incorporated Society operating in seven
sub-catchments covering the entire Mokau and Awakino Rivers. KCRC is a community
group and was set up as an umbrella organisation to co-ordinate sub-catchment activity
and is comprised of representatives from each sub-catchment. The KCRC has two
primary interconnected objectives — to promote ‘on-farm good practice’ of sustainable
land management principles (including identifying good management practice already
being done on farms and highlighting this to external stakeholders) and the Region’s
farmers have a voice and representation in the development of policy. It has employed
a co-ordinator to ensure that momentum is maintained towards the objectives, etc., of

prepared strategic and action plans developed by the group.

The group expressed its passion for protecting its communities and improving water

quality. Their Strategy and Action Plan covers:

e Retirement of land

e Critical source area retirement

e Stream plantings

¢ Fencing off sensitive areas, water ways, etc
e Collective support

¢ On-farm good practice systems

e Education

e Supportive of Farm Environment Plans (FEPS)

In relation to the above, the Panel heard from Dr Whatley, the Sub-catchment Co-
ordinator in the Waikato for the Mid-Northern North Island Farmer Council of Beef and

Lamb NZ. Dr Whatley is an independent environmental consultant with a focus on
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freshwater ecology and sustainable rural land management services. She outlined the
benefits of sub-catchment approaches in line with those covered above.?*°

Of particular note is that if the approaches are developed to be truly collaborative,
participants are more likely to have improved access to human, natural,
financial/physical and social capital. Dr Whatley identified the potential benefits of
community led sub-catchment planning and approaches including collaboration which
strengthens social ties and networks, encourages the development and uptake of new
technologies encompassing nutrient budgets, deferred grazing, land use capability,
farm environment planning, and farm ecosystem processes which enable both farmers
and other stakeholders to reach their goals and are associated with the emergence of

new opportunities, including conflict resolution.

FAPC strongly advocated sub-catchment initiatives as the vehicle to accelerate the
process for improvement of fresh water. Mr Macnab outlined in his Block 3 evidence
the benefits of community inspired involvement and participation and confirmed that
the most successful learnings and practice change comes from providing situations

where farmers learn from other farmers.24°

The banding together of farmers also provides the opportunity to resolve conflict and
achieve constructive outcomes. It gives farmers a united voice which can provide
greater access to information and knowledge and foster the development of alternative

and effective solutions.
Other advantages that the Groups highlighted include:

¢ Having a sense of community;

e Feeling empowered through learning;

e Access to support and information;

e Stories to showcase the good work of farmers;

e Access to funding;

¢ Learning more about being prepared for PC1; and

e Improving farmer input into decisions.

239

240

We also heard from the Matira Sub-Catchment Group, the Franklin/Waikato Drainage Subcommittee
and the Mapara River Group which provided other examples of farmers working together
advantageously.

Mr Macnab. Hearing Statement, September 2019. Mr Macnab is a member of FP4C and an
Agribusiness Consultant and has conducted numerous FEP workshops for Total Ag Ltd.
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711. The Panel wishes to acknowledge the work, much of it on a voluntary basis, undertaken
on an on-going basis by a number of individuals and groups to advance better
environmental, social and cultural outcomes which support the objectives of PC1.
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6. VALUES
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Section 3.11.1 of the notified version of PC1 sets out the community values and uses
as developed by the CSG. These were described in terms of Te Mana o te Wai
(integrated and holistic wellbeing of a water body) and represented by Mana Atua (the
intrinsic values of water) and Mana Tangata (the value of water arising from use by

people).

The submissions on the Values and Uses for the Waikato and Waipa Rivers, are
summarised in section B2 of the Officers’ Block 1 section 42A Report. We adopt and

rely on their summary.

Officers noted that the values were used to set the fundamental direction of PC1
through the freshwater objectives, attributes and attribute states and as such would be
considered through the objectives, policies and rules that apply when assessing a

resource consent application.

What quickly became apparent through the evidence and the hearing, was that the
values and uses as set out in PC1 could mean all things to all people, could potentially
be internally contradictory and as previously noted in section 3 of our report, if
translated into the objectives would imply a continuation of the existing degradation of
the Waikato and Waipa Rivers, and potentially, an acceptance of further degradation

contrary to the objectives of Te Ture Whaimana.

We discussed that proposition with a number of parties, many of whom agreed that the
values and uses are a ‘grab bag’ of different considerations, that there is a disconnect
between the identified values on the one hand, and the objectives and policies, on the
other and that PC1 appeared to lack prioritisation between competing values and uses.

In contrast, other submitters requested further additions to the lists of values and uses.

DoC for instance sought the inclusion of the values of wetlands and the coastal
environment. Ms Kissick acknowledged that while the First Schedule process provided
another opportunity to add values, but said it was not, in her view, what the NPS-FM

intended. However, she preferred that to the values being entirely omitted.

Ms Ongley then took the position in her legal submissions for Fish and Game that if
parties are able to submit that certain values should be modified/added, it followed that

there may be other water quality contaminants or attributes that are required to be
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addressed for managing the additional or altered values.?* We have already
addressed the scope to add additional attributes in section 4 of our report. Suffice it to
say that we consider the scope to add new values is not infinite. It is subject to the

same constraints as are discussed in section 4.

We observe that while submissions such as those of DoC, Hamilton City Council
(seeking recognition of drainage values) and Watercare (seeking express recognition
of existing and future municipal wastewater discharges) are not without merit (because
they do point out relevant additional values), if accepted, they would only accentuate
the problems created by the breadth of the existing values.

While recognising that the values and uses are a part of the NPS-FM process, Mr
McCallum-Clark agreed when we asked him about the internal contradictions/tensions
between values that this was a possible reason to delete the values from PC1.

Ms Marr confirmed in her evidence for Fish and Game that there is no requirement to
have values in the plan. However, she considered the internal contradiction was
reason to provide more precision, not reason to delete the values. Ms McArthur (giving
expert evidence for DoC) was of a similar view, acknowledging that while it was not
mandatory to include values in the plan, it was still best practice to have the values

stated up front where people can understand why the plan has the direction it has.

We were assisted by the Closing Submissions filed by counsel for WRC on this point,
who submitted that identifying the "uses" of water is not expressly required by the NPS-
FM, but it is part of the process of identifying freshwater values, which is a fundamental
part of the national objectives framework under the NPS-FM.?*? However, in counsel’s
submission, neither the RMA nor the NPS-FM require inclusion of the uses and values
in PC1. We accept that submission.

Under section 67(1) of the RMA a regional plan must state:

e The objectives for the region; and
e The policies to implement the policies; and

e The rules (if any) to implement the policies.

Counsel for WRC noted that a regional plan "may" include other information including

"the issues the plan seeks to address" and "the principal reasons for adopting the

241
242

Ms Ongley, Block 1 legal submissions, para 75.
Policy CA2(b).
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policies and methods"?** and submitted that this could potentially allow the uses and
values to be included. However, Counsel further submitted that this is not required and
should only be included if the Panel considers it useful to do so, and that it is "relevant
to the purpose of [the RMA]".2* We also agree with that submission and turn our minds
now to consider the description of values and uses against those tests.

The views we had as to whether or not the values and uses should be retained were
contrasting. Some parties suggested the values should be retained as they provided

a context, and explanation as to where objectives and policies have come from.

While Ms Jordan (for Beef and Lamb) was extremely concerned at the prospect of the
values being deleted as it would not in her view, assist the workability of PC1, she
recognised that the document is inherently values driven and accepted that a separate
discussion of the values is not required, provided they are contained within the
objectives.

Counsel for Fonterra, Mr Matheson, submitted that while identifying the values was part
of the process contributing to the development of the objectives, once that process is
done, it is complete. He did not consider adding values would be helpful and instead,
supported the values and uses being deleted from the Plan.

When questioned on the merits of deleting the values and locating them in a section
32AA assessment, Mr McCallum-Clark considered that while there is benefit in being
able to show linkages, PC1 as notified sat “in a half-way house” because there were
insufficient linkages. That issue was also noted by WPL and Beef & Lamb, who
requested express links between the particular values and uses, freshwater objectives,

attributes and other related provisions (i.e. policies and rules).?*

While Ms Jordan’s opinion was that the values identified in section 3.11.1 are
appropriate and recognise and provide for sustainable management, she also took the
view that the plan objectives needed to be amended to reflect the values, so that there
is a better “line of sight” between them. Mr Thomsen advised that Beef and Lamb’s
ultimate position is that there needs to be new freshwater objectives to better reflect

the values, supported by an amended policy framework.

243
244
245

Section 67(2)(a) and (c).

Section 18A(b)(i) RMA.

Dr Somerville QC, Block 1 legal submissions, para 129; Mr Thomsen, Block 1 legal submissions, para
60. Refer also Appendix A of Mr Scrafton’s Block 3 evidence in chief.
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Answering our question about the relevance of values, Mr Willis (for Fonterra)
considered that the risk was that parties involved in resource consent applications in
future would then re-litigate what an objective is which would be unhelpful. That view
was shared by Ms O’Callahan (planning witness for WARTA) who noted that the
confused way in which the values were worded, with some of them being framed as
objectives and others being more policy like, would result in the values becoming the
focus of consents leading to a large amount of tension in relation to objectives and

policies.

Mr McCallum-Clark expressed the view when we asked him about it at the
commencement of the Block 1 hearing, that the fact values point in different directions
is the reality of water management. He expressed some caution about saying that
some of the values and uses are more important than others. He did not consider it
would be possible to get agreement about them, and that that might be one reason not

to have them in the Plan.

Ms Crowcroft (for Mercury Energy) accepted that some of the values as expressed did
not, on their face, reflect Te Ture Whaimana. When asked whether, given the pre-
eminence of Te Ture Whaimana as the direction-setting document in this catchment,
the use and development values should be subject to those values that crystalise Te
Ture Whaimana, Ms Crowcroft acknowledged that from a water management point of
view, restoration and protection is challenging; it meant in her view something higher
than is coming through in this Plan Change, and it was a matter of balancing the values
in Te Ture Whaimana with the use values for social and cultural wellbeing. She noted
that she could not see how Te Ture Whaimana could be achieved with an equal
balance of values in the Plan Change- with everything being given equal weight- and
conceded that potentially, any weight ascribed to those values should be subject to Te

Ture Whaimana.

Counsel for WARTA, Mr Berry, agreed that the vision in Te Ture Whaimana is the

reference point for the objectives.

Counsel for the lwi Co-Governors, Mr Ferguson noted that while the NPS required
values to be identified, the interplay with Te Ture Whaimana was not considered. He
submitted that these matters are all subject to Te Ture Whaimana, to the extent that
they have legal effectiveness. We observe that the issue arises precisely because the

description of values and uses is likely to have some legal effectiveness.
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In the Closing Planning Statement, Officers confirmed their opinion that while the NPS-
FM sets values and uses as the starting point for then assigning freshwater objectives
and limits on targets, PC1 is slightly different in that Te Ture Whaimana provides an
overall, and overriding, commentary on the values and uses and some elements of the
freshwater objectives. Officers stated their firm view that the values and uses, while
an important part of the NPS-FM process, are somewhat less important for PC1 and
should be considered to be secondary to Te Ture Whaimana in relation to the
subsequent plan provisions. Officers therefore recommended that the values and uses
be deleted in their entirety from PC1, and recorded within the section 32AA Report, if

that was considered necessary.

In his closing submissions, Dr Somerville QC observed that there were a number of
submissions that objectives needed to be all embracing, reflecting the values and
direction in both Te Ture Whaimana and the NPS-FM. He cautioned that at no stage

can there be an inability to meet Te Ture Whaimana through the way PC1 is structured.

We agree with that submission and note that if objectives say what they mean and
mean what they say, it is inconsistent to specify values in the chapter which cast doubt
on the outcomes sought in objectives and risk compromising implementation of Te Ture
Whaimana. We do not find it either necessary or useful to include the values and uses
either in PC1 or recorded within the section 32AA Report. Nor do we find that it is

relevant to the purpose of the Act to do so.

It follows that we agree with the Officers’ recommendation, in the Closing Planning
Statement, that the best course (more specifically, the most appropriate option to
achieve the objectives that we discuss in the next section) is to delete the values and

uses section from PC1.

While we have not canvassed every submission on the Values and Uses in this section
of our report, our recommendations as to whether those submissions should variously
be accepted, accepted in part or rejected are reflected in the overall recommendation
that notified Part A of PC1, Section 3.11.1 - Values and uses for the Waikato and Waipa

Rivers, be deleted.

Page 168



Page 178

7. OBJECTIVES

General Approach to Objectives:

740.

741.

742.

743.

744.

Section B4 of the Block 1 section 42A Report contains a comprehensive review of
submissions on the objectives of PC1, with detailed recommendations. We will follow
the same format as the section 42A Report. In this section, we will therefore address
submissions on the objectives generally, followed by a review of the submissions on
each of the notified objectives. Lastly, we will address submissions seeking insertion

of entirely new objectives.

Submissions on the objectives generally are summarised at section B4.2.1 of the Block

1 section 42A Report. We adopt and rely on that summary.

We agree with the Officers’ recommendation that submissions seeking deletion of all
objectives be rejected. As the section 42A Report notes, statement of the objectives
of PCL1 is a requirement of section 67(1)(a) of the RMA. Having said that, we agree
that there is scope to prune the notified objectives, so as to achieve a more effective
and efficient document and thereby better serve the purpose of the RMA. We will come
to that in due course. As regards submissions seeking limits or targets for additional
freshwater attributes, we have addressed some attributes and found them to be beyond
the scope of PCL1 in section 4 of our report above. For those attributes within scope,
we discuss their merits in the section following specifically addressing the content of
Table 3.11-1.

The section 42A Report notes submissions seeking amendments to objectives to
enable sub-catchment groups to manage their land resources. We heard evidence
from a number of sub-catchment groups that have already established with varying
degrees of formality. While we accept, in principle, that such groups have the potential
to materially assist achievement of the objectives of PC1, provision for them does not
in our view require amendments to the objectives: it falls more naturally into the
categorisation of policies (being courses of action,?* in this case to achieve the
objectives) and/or implementation methods (to achieve the policies). We also
addressed sub-catchment groups/planning more specifically in section 5 of this report

above.

The section 42A Report notes a number of submitters who sought amendments to the

timeframes referred to in the objectives. This was part of a broader request for relief

246

Refer Auckland Regional Council v North Shore City Council (1995) ELRNZ 426, 433 (CA).
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from a large number of submitters seeking that objectives be achievable and provide
certainty to farmers. We heard from a number of farming witnesses who gave evidence

along these lines.

In our discussion of Te Ture Whaimana we have already addressed the extent to which
social and economic effects can be taken into account when giving effect to the
direction contained within that document. We have found that Te Ture Whaimana
leaves scope to adjust the timeframes within which its objectives may be achieved, but

not the ultimate outcome.

PC1 identifies the long-term objective as being met by 2096. Our reading of the
materials produced in the CSG process is that it was felt such a long lead time was
required because new methods and technologies for land management would be
required if achievement of that long term objective were not to have disastrous effects
on the social and economic fabric of the region.

Counsel for Forest and Bird, Mr Anderson, submitted that the 80-year timeframe of the
long-term objective was premised on long lag times between changes to farming
practice and improvements in water quality, and that the technical evidence in particular
for WPL had disproved that as a factor. We will address the significance of WPL’s
evidence on lag times in due course. For present purposes, it is sufficient to record
that Mr Anderson’s submission did not accord with our reading of the CSG materials.
We heard from Mr George Moss, who was a member of the CSG, shortly after Mr
Anderson appeared. Mr Moss confirmed that issues around the contaminant load to
come did not drive the decision to provide an 80-year timeframe, that being more about

the adverse economic impacts of trying to achieve it any faster.

That timeframe was also the subject of criticism by some parties on the basis that it
was so far out into the future as to be meaningless. We heard no evidence, however,
to identify how the long-term objectives of PC1 could be met in any shorter time with
an acceptable level of effect on the people and communities of the Waikato and Waipa

River catchments.

The downside of having a long range out into the future with no clear path by which
they will be achieved is a lack of certainty. We have looked for ways in which we might
provide greater certainty to the farming community in particular, but ultimately, PC1 is
the first step in a journey to achievement of the objectives of Te Ture Whaimana. It will
be followed by many other steps specified in subsequent regional plan processes, the

shape of which we cannot forecast, much less constrain. We can only identify the
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ultimate outcome and the steps required to make progress towards that outcome over
the life of PC1.

The influence of lag times was also raised by Mr Cuttance in his submission. He
requested that the objectives be amended to acknowledge the uncertainty in predicting
how water quality attributes will change over time due to the influence of such lag times.
While the evidence of Mr Williamson, for WPL, in particular, suggested that time lags
between actions on farm and reactions within the waterways of the catchment may not
be as long as previously projected, he did not suggest that there would be no time lags
and thus Mr Cuttance raises a valid point that we need to consider in the framing of
objectives 1 and 3 in particular. WRC’s corporate submission likewise raises a valid
point when noting the need to take account of climate change effects when projecting
forward as far ahead as 80 years. We will return to these points in our discussion of
Objective 1.

The section 42A Report notes a submission on the part of Mangakotukutuku Stream
Care Group Inc seeking amendments to objectives to protect remaining wetlands and
gully seeps and create new incentives to encourage the creation or reinstatement of
wetland areas. While the Officers recommended rejection of the suggested
amendments as not adding materially to the provisions of the WRP, we find that there
is a general need to provide greater direction around outcomes sought for wetlands
generally and the Whangamarino wetland in particular (due to its international
significance). We will return to the point in our discussion of the detailed wording of

objectives.

We should note also the general submissions of a number of iwi parties including
Maungatautari Marae, seeking that PC1 be strengthened and enhanced, among other
things, to better achieve Te Ture Whaimana and to align with the Waikato-Tainui Iwi
Management Plan. The submissions are non-specific as to how the document should
be strengthened and enhanced, but we will bear the general point in mind when we

review the objectives in the next section of our Report.

DoC’s submission identified a lack of clarity as to what the “freshwater objectives” are
for the FMUs within the Waikato and Waipa River Catchments. We observe that the
concept of “freshwater objectives” is of particular significance under the NPS-FM. As
our review of that document indicates, Part CA of the NPS-FM requires identification

of freshwater objectives for all FMUs by employing the process set out in Policy CA2.
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The NPS-FM states that a freshwater objective “describes an intended environmental

outcome in a freshwater management unit”.

Policy A2 further requires that where FMUs do not meet the freshwater objectives
specified in a plan, regional councils must specify targets and implement methods in
order to meet those targets within a defined timeframe.

It is our view that the DoC submission makes a valid point. We asked a number of
parties, including the Officers, what the freshwater objective(s) were in PC1. We
received a variety of answers. It was suggested to us that some or all of Objective 1,
Objective 3 and the numerical values in Table 3.11-1 cross referred in those objectives
were freshwater objectives. The absence of consensus rather tended to confirm DoC’s

point.

For present purposes it is sufficient to record that we accept DoC’s fundamental point.
We recommend in the section following how PC1 might more clearly identify freshwater

objectives.

Lastly, at a general level, the section 42A Report highlighted a submission by Forest
and Bird identifying a disconnect between the body of Objective 2 and the expressed
reasons for that objective. Forest and Bird sought that the Objective 2 be amended to
bring it into line with the expressed reasons. Officers suggested that the submission
highlighted a more general issue and that the better course was to delete the reasons,
ensuring that any key points from them not already captured in the objectives should

prompt reconsideration of how the objectives are framed.

While we consider the Forest and Bird submission a somewhat dubious jurisdictional
basis for deletion of the reasons, we consider that jurisdiction can be found in the
submissions seeking deletion of the objectives entirely (noted above) or even more

general submissions seeking withdrawal of PC1 as a whole.

Withdrawal of the whole Plan Change must necessarily include withdrawal of every

element thereof.

Addressing the substantive point, we think the Officers’ recommendation is well
founded. The increasing trend of RMA plans is to slim them down so that they are
easier to comprehend. While the RMA provides that reasons may be given, our view
is that the objectives (in this case) should speak for themselves, and if they don't, they

require amendment.
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Accordingly, we recommend that the stated reasons for adopting each objective be
deleted. We will consider whether there are any elements of the reasons that need to
be incorporated in the objectives in our review of each objective.

Objective 1:

763.

764.

765.

766.

767.

768.

769.

As notified, the text of Objective 1 read:

‘Long-term restoration and protection of water quality for each sub-catchment and
Freshwater Management Unit/Te Whainga 1: Te whakaoranga tauroa me te tiakanga

tauroa o te kounga wai ki ia riu kbawaawa me te Wae Whakahaere i te Wai Maori

By 2096, discharges of nitrogen, phosphorus, sediment and microbial pathogens to
land and water result in achievement of the restoration and protection of the 80-year
water quality attribute targets in Table 3.11-1.”

Section B4.3.1.1 of the Block 1 section 42A Report summarises the 261 submissions
specifically related to Objective 1. Once again, we adopt and rely upon that summary.

Many of the submissions overlap with more general submissions on the objectives

discussed in the previous section.

A number of submissions also raise points that overlap with our discussion of higher-
level issues around grandparenting of resource use and the nitrogen reference point

that are likewise discussed in section 5 of our report above.

The section 42A Report notes a large number of submitters who seek that all sources
of contamination, including that resulting from koi carp, Canada geese and urban land
uses be the subject of PC1. As regards urban discharges at least, Objective 1 is non-
specific as to the source of contamination. We consider such issues, accordingly, in

relation to the policies seeking to achieve the objectives.

This is also the answer to the submission of Federated Farmers seeking clarification
that the discharges referred to in Objective 1 include both diffuse and point source

discharges.

The contribution of pest fish and birds are not readily categorised as ‘discharges’
controlled by section 15. While the scope of PC1 to manage pest fish and birds is
therefore limited, we recommend rewording of the objective for other reasons,
discussed below, and this will provide a basis for a new provision that we will

recommend.
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The section 42A Report notes Beef and Lamb’s submission seeking greater linkage
between the values, objectives, Table 3.11-1, policies, methods and rules. In Ms
Jordan’s Block 2 evidence, for Beef and Lamb, she suggested substitution of Objective
1 by two new objectives that would cross reference the values in section 3.11.1. In
section 6 above, we have recommended that the values set out in section 3.11.1 of the
notified PC1 be deleted, among other reasons, because of the internal conflicts
between the specified values and the inconsistency of some values with achievement
of the objectives of Te Ture Whaimana. For present purposes, the important point is
that if accepted, that recommendation would necessarily require rejection of the

suggested amendments to Objective 1 suggested by Beef and Lamb.

The section 42A Report records that Federated Farmers seek that the 80-year numeric
targets be deleted on the basis that the targets reflect one interpretation of Te Ture
Whaimana, and that a more appropriate approach would be to set progression towards
the outcomes that Te Ture Whaimana anticipates as the long-term goal. Federated
Farmers are also recorded as having sought that the objective be amended to state
that the management of discharges of contaminants will assist to achieve the water

quality outcomes, but will not be the only actions required to meet Te Ture Whaimana.

Lastly, the section 42A Report notes Federated Farmers as seeking that the objective
only applies to discharges to and where they may enter water (as opposed to general
discharges to land). We consider the last point implicit in a focus on water quality
attribute targets measured at nominated sites along the Waikato and Waipa Rivers and
their tributaries, but will consider the point further in our discussion of how the objective

is framed.
Officers’ recommendations on Objective 1 included:

e Delete the heading as being potentially confusing by reason of the differences
between it and the text of the objective;

e |dentify 2096 as the latest date for achievement of the objective;

o Shift the focus of restoration and protection to the Waikato and Waipa Rivers;

o Refer to that being achieved by a reduction in discharges;

e Describe the end result in terms of 80-year water quality “attribute states” rather

than “targets”.

By WRC'’s closing, this was expressed as follows:
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“By 2096 at the latest, the Waikato and Waipa Rivers are restored and protected, which
is enabled by a reduction in the discharges of nitrogen, phosphorus, sediment and
microbial pathogens to land and water, such that the 80-year water quality attribute
states in Table 3.11-71 are met.”

We agree with the suggested deletion of headings throughout this section of PC1. As
with reasons, the objective needs to speak for itself. Some of the headings are so long
as to be almost quasi objectives in their own right, increasing the potential for confusion
in the application of PC1.

The Officers’ recommendation that Objective 1 refer to attribute states, rather than
targets, is linked to the issue canvassed in the previous section around identification of
freshwater objectives. In our view, Objective 1 cannot be a freshwater objective
because, while Table 3.11-1 purports to identify the intended environmental outcome,
PC1 does not contain, and nor are we in a position to specify, methods by which that
outcome is to be achieved.

It follows that we agree that the terminology of the NPS-FM, speaking in terms of

“targets”, is likewise inappropriate.

We likewise agree with the recommended shift in focus to restoration and protection of
the Waikato and Waipa Rivers. To us, the notified wording, talking about restoration
and protection of a series of instream water quality values, reads somewhat oddly. This
was reinforced by the uncertainties around those values highlighted in the experts’ joint

witness statement.

We also agree with the Officers’ recommendation that 2096 should be the outer limits
of the objective, with it being achieved earlier if possible. As above, we heard no
evidence that would indicate that any particular earlier date is practicable. We also
recommend rejection of submissions suggesting that the emphasis be in the opposite
direction: suggesting that 80 years is the earliest possible date for achievement. While
there is no doubt that achievement of Te Ture Whaimana will be a challenging objective
requiring effort over intergenerational timescales, in our view, PC1 needs to put a line
in the sand representing the current best estimate as to when it will be achieved. If
experience indicates that 80 years is too optimistic, that can be addressed in future
regional plans. Pushing the projected time horizon any further out at this point would
send entirely the wrong message regarding the regional commitment to implement Te

Ture Whaimana.
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Officers recommended rejection of Federated Farmers submission, saying that

numerical limits and targets send a clear signal of likely changes that would be required

to restore water quality, deletion of these would remove an integral part of PC1, and

could constitute a weakening of its direction.?*’

We agree with the Officers’ desire not to weaken the direction set by PC1, but we do

not agree that direct reference to the 80-year values in Table 3.11-1 is helpful in this

context for a number of reasons:

@)

(b)

(©)

(d)

There are a number of sub-catchments not yet incorporated into Table 3.11-1,

because monitoring points have only recently been established for them;

There is clearly significant room for expert debate around the 80-year values.
The absence of any clear consensus on virtually every potential numerical value
in the context of the joint withness caucus demonstrated that. In addition, we
note the following statement in Attachment 2 to the Joint Witness Statement,

related to nutrient attributes:

“The relatively high degree of uncertainty and the determination of TN/TP long-
term thresholds should be acknowledged. These thresholds should be
considered interim values for the duration [sic] PC1 and should be reviewed
before the next Plan Change and amended if necessary to reflect contemporary

knowledge.”

The same paper noted that there was insufficient data and information about
the state and processes of estuarine and coastal areas to identify appropriate
TN/TP thresholds?*;

As will be clear from our discussion of Table 3.11-1, both nitrate and DRP values
have been set at the current state, not because that represents a satisfactory
environmental outcome, but rather because of the absence of sufficient

information to set more appropriate values;

Table 3.11-1 values were identified through a process considering the position
at each monitoring point. Dr Cooper confirmed to us in the Block 1 hearing that
the Table 3.11-1 values were accordingly not constructed with reference to the

proportional contribution each sub-catchment makes to downstream water

247
248

Block 1 section 42A Report at paragraph 344.
The submissions of Mr Cuttance (based on lag times) and WRC (noting the effects of climate change)
Discussed above provide additional reasons for caution about the robustness of the 80-year values.
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quality when deciding that sub-catchments’ water quality targets. While the
recommendations in the Joint Witness Conferencing Statement on Table 3.11-
1 would address many of the anomalies identified in the Table, they would not
alter that position. Thus, if TN and TP values are amended to adopt Options 1C
and 2C respectively, as preferred by the majority of experts involved in joint
witnhess conferencing (and as we recommend in section 8 following), that would
have the result that the upper part of the Upper Waikato FMU (from Ohakuri
upstream for TN and from Waipapa upstream for TP) would not need to make
a contribution to over-allocation of N and P further downstream. We agree with
the expert evidence of Dr Ausseil for the Iwi Co-Governors that upstream
landowners should make a contribution to downstream water quality
improvements based on their “fair share” of the improvement required.?*°
However, we do not have the information to make the necessary amendments

to identify what in this case would be a fair share;

(e) Last but not least, while Table 3.11-1 may have been developed with input on
matauranga Maori, the recommendations we have received as to how it might
be amended have largely been a ‘science-based’ exercise. Te Ture Whaimana
directs that matauranga Maori be utilised as well as the latest scientific
methods.?*® We discussed this issue with counsel for the Iwi Co-Governors in
the Block 2 hearing. Mr Ferguson agreed that this is a necessary step, but

suggested that it needs to be addressed by degrees.

For all of these reasons, while Table 3.11-1, is the best current assessment of long-
term water quality goals in the Waikato and Waipa Rivers, we consider that the

guidance it provides is potentially misleading in the context of Objective 1.

lllustrating the point, we heard from a number of farmers in the Waipa River sub-
catchments that N in their particular sub-catchment was already at the 80-year values
specified. Understandably, they asked why they were then required to take steps to

reduce N in their sub-catchments still further.

It follows that we recommend that Federated Farmers’ submission be accepted and
that reference to Table 3.11-1 be removed from this first critical objective. However,
we are alive to the Officers’ concern that this should not be seen as a weakening of

resolve, or a watering down of the long-term objective.

249
250

Dr Ausseil, Block 1 evidence in chief at paragraph 83.
Te Ture Whaimana at Objective (m).
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Before discussing how this might be done, we should address another problem we
identified in the Officers’ recommendation. In section 3 of our report, we observed that
the restoration and protection of the health and wellbeing of the Waikato and Waipa
Rivers required by Te Ture Whaimana will encompass a series of actions, some lying
outside the scope of the RMA, and some within the scope of the RMA. For those within
the scope of the RMA, action will be required to address physical structures within river
and stream beds, water quantity and water quality. We have found the first two areas
to be outside the scope of PC1. Even in the sphere of water quality, while PC1 targets
the four principal contaminants impacting on water quality, we have found in section 4

above that there are contaminants that sit outside the scope of PC1.

It follows, in our view, that while reference to restoration and protection of the Waikato
and Waipa Rivers is appropriate in this objective, that needs to be placed firmly in the
context of management of N, P, sediment and microbial pathogens, so as to avoid

implying a broader perspective on their restoration and protection than PC1 can deliver.

Nor do we agree with the Officers’ recommendation that the focus should solely be on
“discharges” of those contaminants, essentially for the reasons set out in section 4
above, but also so that the objective might provide a platform for policies regarding pest

species, as above.

While specification of a 2096 target date already implies it, we also think it is helpful if
the objectives state specifically that restoration and protection, to the extent that
management of the four contaminants can assist its achievement, will occur “over

time”.

Returning to the extent to which the objective might seek restoration and protection of
the Waikato and Waipa Rivers, we think that the appropriate reference point is that
provided by Objective (k) of Te Ture Whaimana, namely that the water is safe for

people to swim in and to take food from.

We consider this approach responds to the iwi parties who submitted that Objective 1
needed to be more closely linked to Te Ture Whaimana and be aligned with the

Waikato-Tainui lwi Management Plan.

Having said that, while safe swimming and safe food gathering is the primary long-term
goal the wording of Objective 1 needs to address, it would not be correct to suggest
that it is the only long-term test as to whether health and wellbeing has been restored.

Te Ture Whaimana has a number of other objectives that bear upon the ultimate
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outcome that will need to be factored in over the long-term restoration and protection
of the health and wellbeing of the Waikato and Waipa Rivers. Objective (i) for instance
requires protection and enhancement, among other things, of significant fisheries, flora
and fauna.

We do not, however, agree with the suggestion on the part of a number of submitters
that Objective 2 might be amalgamated into Objective 1. We think that this would
potentially elevate economic and social considerations, in particular, in a way that is
not mandated by Te Ture Whaimana.

Lastly, responding to DoC’s submissions, we think that this Objective should make it
clear that when reference is made to the health and wellbeing of the Waikato and Waipa

Rivers, that includes springs, lakes and wetlands within those catchments.

Our recommended wording, to achieve these various points is set out in the revised

version of PC1 appended to our report.

Objective 2:

795.

796.

797.

As notified, this Objective read:

“Social, economic and cultural wellbeing is maintained in the long-term/Te Whainga 2:

Ka whakadngia te oranga a-papori, &-6hanga, a-ahurea hoki i nga tauroa.

Waikato and Waipa communities and their economy benefit from the restoration and
protection of water quality in the Waikato River catchment, which enables the people
and communities to continue to provide for their social, economic and cultural

wellbeing.”

The 190 submissions specifically on Objective 2 are summarised in section B4.3.2.1 of

the Block 1 section 42A Report. Once again, we adopt and rely on that summary.

Initially, the Officers’ only recommendation was that reference be added to the Waipa

River Catchment. However, by closing, the Officers’ recommendation was that:
o Reference to the economy be deleted;
e Reference to the Waipa River Catchment be added (as above);

o Reference to provision for wellbeing being continued be deleted, substituted for by

a focus on such provision being “over the long-term”.
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It seemed to us that the drafting of this objective suffered from a lack of clarity as to its
role in the suite of objectives. In particular, the statement that restoration and protection
of water quality would enable people and communities “to continue” to provide for their
wellbeing clearly introduces confusion as to whether this was in fact, as the title
suggested, an outcome to be reached in the long term (and therefore linked to
Objective 1), or whether it is focusing on the journey towards restoration and protection

and the social, economic and cultural conditions that exist during the journey.

We asked a number of planning witnesses how they interpreted Objective 2, and we

got a variety of answers.

Mr Kivell, the planning witness for South Waikato and Matamata-Piako District
Councils, said he thought that social, economic and cultural wellbeing had to be
achieved during restoration and protection of water quality.

Mr Hodgson, the planning witness for HortNZ thought that consistently with Te Ture
Whaimana, social, economic and cultural wellbeing had to be provided for through

restoration and protection of water quality, not while it occurred.

Lastly, Mr Eccles, the planning witness for Federated Farmers, suggested that
wellbeing needed to be provided for both at the end of the restoration and protection

process and during it.

Although the Officers’ closing version of Objective 2 suggests deletion of any reference
to “continuing”, we do not regard the suggested alternative (i.e. talking about social,
economic and cultural wellbeing being provided for over the long term) as being a lot
better, because it does not clearly answer the question that we got diverse answers to:
when exactly in the process of restoration and protection is social, economic and

cultural wellbeing provided for?

For the reasons set out in greater detail in section 3 of our report, we agree with Mr
Hodgson that if this objective is to remain, to make it consistent with Te Ture
Whaimana, it needs to address the situation once the health and wellbeing of the
Waikato and Waipa Rivers has been restored. As above, this is projected to be as far
away as 2096. While we consider Objective 1 has value in stating the long-term
environmental goal, we do not consider that projecting forward so far is of any
assistance in any other respect. Unlike Objective 1, an objective focusing on the extent

to which restoration and protection of water quality will ultimately provide for social,
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economic and cultural wellbeing will not materially contribute to management of the

natural and physical resources of the Waikato and Waipa Rivers over the life of PC1.

Before moving on to Objective 3, we note at this point that Officers recommended that
Objective 4 be deleted. We will address Objective 4 shortly, but that objective more
clearly addresses what will occur in the short-term. It follows from our discussion of
Objective 2 above that we consider the Officers’ recommendation is the wrong way
around. We recommend that Objective 2 be deleted and that Objective 4, suitably
amended, be retained, in order that it might provide greater clarity of focus regarding
the outcomes sought during the life of PC1 in relation to social, economic and cultural
wellbeing.

Objective 3:

806.

807.

808.

809.

As notified, this Objective read as follows:

“Short-term improvements in water quality in the first stage of restoration and protection
of water quality for each sub-catchment and Freshwater Management Unit/Te Whainga
3: Nga whakapainga taupoto o te kounga wai i te wghanga tuatahi o te whakaoranga

me te tiakanga o te kounga wai i ia riu kbawawa me te Wae Whakahaere Wai Maori.

Actions put in place and implemented by 2026 to reduce discharges of nitrogen,
phosphorus, sediment and microbial pathogens, are sufficient to achieve 10% of the
required change between current water quality and the 80-year water quality attribute
targets in Table 3.11-1. A 10% change towards the long-term water quality
improvements is indicated by the short-term water quality attribute targets in Table
3.11-1.”

Section B4.3.3.1 of the Block 1 section 42A report summarises the 210 submissions

specifically on Objective 3. Once again, we adopt and rely upon that summary.

As the section 42A Report notes, submissions on this objective run the gamut from

seeking its deletion, to retaining it as notified.

By closing, the Officers’ recommendations for this objective incorporated the following

elements:

o Delete the heading;
¢ Identify the objective as a “freshwater objective”,

o Alter the timeframe so that the focus is on actions put in place and implemented

over the ten years from the Chapter becoming operative;
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o Refer to both diffuse and point source discharges;
o Just refer to short term water quality attribute states in Table 3.11-1, rather than
drawing out the relationship between those attribute states and the 80-year water

quality attribute states.

We agree with deletion of the heading for the same reasons as in relation to Objective
1.

We agree with the suggested trimming down of the objective to remove what is
essentially an explanation as to how the short-term water quality attribute states were
arrived at. The notified wording is unnecessary in this context. The purpose of the
objective is to set out the desired end state of affairs.?®® The short-term water quality

attributes sufficiently identify the outcome sought.

As the section 42A Report records, there were a large number of submissions seeking
both shorter and longer timeframes for taking action to improve water quality. Some

submitters sought that any timeframes be deleted.

We discussed with a number of parties, and their representatives, whether 2026
remains a viable and sensible reference point. The Officers’ initial view was that 2026

represented a line in the sand and there should be no resiling from it.

A 2026 reference point would have seemed a viable option in 2016, when PC1 was
publicly notified. As we discussed with a succession of parties during the course of our
hearings, projecting forward from 2019 and taking account of the likelihood of multiple
appeals to the Environment Court, there is a very real potential that PC1 might not be
operative until mid to late 2022, with a further 6 months running under section 20A
thereafter before it would actually ‘bite’ on existing farming enterprises. It became
increasingly obvious as the hearing proceeded into the second half of 2019, to us at
least, that 2026 was an untenable date by which material steps towards improvement

in water quality will have been implemented across the catchment.

While we detected a degree of agreement, albeit reluctant in some cases with that
view?>2, we should note that in the marked up provisions provided by the parties in
closing, DoC appeared to be the only party to have materially shifted on this point,

suggesting substitution of 2030 as the relevant date.

251
252

See Ngati Kahungunu Iwi Inc v Hawke’s Bay Regional Council [2015] NZEnvC 50 at [42].
Among those who put it more strongly, Mr Anderson submitted to us on behalf of Forest and Bird that
there was no merit in keeping the short-term targets at 2026.
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Having identified the need to shift from 2026, we prefer the Officers’ recommendation
of specifying 10 years from PC1 becoming operative rather than a hard date that

unforeseen events might again overtake.

We agree also with the recommendation of Officers that Objective 3 be specifically
identified as a “freshwater objective”. As above, the NPS-FM requires identification of
freshwater objectives and given our conclusion in relation to the long-term water quality
objective, it follows that Objective 3 is effectively the only candidate. We are less sure
about the reasoning in the Officers’ closing statement, where it is stated?>® that the

short-term attribute state columns represent the numeric freshwater objectives.

Given the reasoning in the Joint Witness Conferencing Statement, it appears to us that
at least some of the short-term numeric water quality values are intended to be limits
or targets giving effect to numeric freshwater objectives. The most obvious example is
TP where the reasoning for fixing particular values that we have accepted is based on
achieving the specified chlorophyll-a values.

That then raises the issue as to what it is that has to be achieved by the point in time
that is ten years after the chapter becomes operative. The notified objective used the
phraseology “actions put in place and implemented”. Officers continue to recommend
that phraseology. In the Closing Planning Statement, they suggest that the end result
is that actions will be put in place that will eventually achieve the desired outcome,

rather than that the outcome will be achieved.

We observe that were this to be the case, that would seem to be inconsistent with
identification of the short-term attribute states in Table 3.11-1 as being numeric

freshwater objectives.

More substantively, while it may have been a necessary corollary to Objective 3
focusing on the position at 2026, to accept that actions might be put in place and
implemented by then, but improvement in water quality would take some time thereafter
to result, the same considerations do not arise with nearly the same cogency looking
out ten years from PC1 being operative. While we accept that the actions of PC1 will
be put in place over time, it is much more difficult to accept that if this occurs, they will
not have a materially positive effect on water quality over that ten year period. We also
bear in mind the evidence of Mr Williamson suggesting that to the extent the CSG may

have been contemplating a time lag of decades before N leaching mitigation measures

253

Officers’ Closing Planning Statement at paragraph 16.
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would finally play out in instream nitrate and TN concentrations, a more realistic
timeframe would be 10-15 years. Mr Williamson’s evidence also suggests that the
distribution of improvement will likely be weighted towards the present, rather than

occurring in an evenly spread manner.

We consider, therefore, in principle, that Objective 3 should be framed in terms of the
improvements in water quality required over the period from ten years after PC1 is
operative.

The second point is whether, given the enlargement of the timeframe, the extent of

improvement should be correspondingly increased.

As the notified version of Objective 3 makes clear, the logic of the short-term water
quality values, as notified, was that they represented 10% of the improvement over the
80-year period to 2096.

If the timeframe for Objective 3 is pushed out to around 2033 (as above, our best
estimate as to when ten years post PC1 becoming operative would actually be) that
approximates to 20% of the time period between 2016 and 2096. If the catchment is
to stay on track towards achieving the long-term objective by 2096, we consider that
this first stage needs to be a 20% improvement compared with the 80-year outcomes,
rather than 10%.

Clearly such an increase might have significant implications for stakeholders that would
need careful consideration in terms of the section 32 tests. However, Dr Doole’s
economic modelling®>* projected a significant ‘overshoot’ resulting from application of
the notified PC1 policy mix, that is to say, the policy mix would achieve a water quality
improvement significantly in excess of the 10% required to meet the notified short-term

water quality attribute values.

Clearly, we are not recommending exactly what Dr Doole modelled. Among other
things, we are recommending a rather more nuanced approach to those farms with
high N leaching rates which may result in reducing the gains projected from application
of the notified 75" percentile rule. On the other hand, we consider that the changes
we are recommending to the rules, and in particular the standards around FEPs, will
drive greater improvements (and greater certainty of those improvements occurring),

than would the notified provisions. We also note that one of Dr Doole’s assumptions

254

See in particular Doole et al, simulation of the proposed policy mix for the Healthy Rivers Wai Ora
Process, 6 June 2016.
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was that there would be no improvement in point source discharges over the life of
PC1. We think that is a conservative assumption given the evidence we heard of
continuing improvements being made,?*® and the amendments to policy provisions we

have recommended to “sharpen” them up.

In short, we consider that Dr Doole’s modelling, including his assessments of costs to
the region, remain reasonably applicable to a 20% water quality improvement required
in the period from now until ten years after PC1 is operative. We will address the
acceptability (or otherwise) of those costs later in this section of our report.

As with Objective 1, we think that the focus of Objective 3 needs to be shifted from
reductions in discharges to restoration and protection of the health and wellbeing of the
Waikato and Waipa Rivers in relation to N, P, sediment and microbial pathogens. This
addresses, in a different way, the concern of submitters seeking confirmation that the
objective applies both to diffuse and point source discharges.

We find the existing wording “actions put in place and implemented” somewhat
repetitive — if actions have been “put in place”, that implies implementation has already
occurred. We think that that could be expressed more simply by talking about progress
towards that ultimate goal. That will also have the benefit of emphasising the character
of PC1 as the first step required to achieve that ultimate outcome.

We agree, however, with the Officers’ recommendation that the emphasis needs to be

on steps being taken over the life of PC1.

The end result is as shown in our recommended revised PC1l. Because of the
recommended deletion of Objective 2, as above, Objective 3 is renumbered
accordingly. We think that a more natural ordering in any event is from long-term goal

to short-term freshwater objective.

Objective 4:

833.

As notified, Objective 4 read:

“People and community resilience/Te Whainga 4: Te manawa piharau o te tangata me

te hapori
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Refer for example the Mr Goldschmidt, Block 2 evidence in chief for Fonterra discussing the ongoing
improvements in discharges from Fonterra’s manufacturing plants.
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A stated approach to change enables people and communities to undertake adaptive
management to continue to provide for their social, economic and cultural wellbeing in

the short-term while:

a. considering the values and uses when taking action to achieve the attribute
targets for the Waikato and Waipa Rivers in Table 3.11-1; and

b. Recognising that further contaminant reductions will be required by subsequent
regional plans and signalling anticipated future management approaches that

will be needed to meet Objective 1.”

Section B4.3.4.1 of the Block 1 section 42A Report summarises the 217 submissions
specifically on Objective 4. We adopt and rely on that summary. Once again, those

submissions cover the ground between deletion and retention as notified.

As the section 42A Report notes, many of the submissions on this objective focus on
the lack of clarity as to what it actually means: e.g. what consideration of values and
uses involves. A number of submissions also focus on the uncertainty this objective
creates for farming enterprises by signalling a future requirement for further

contaminant reductions without identifying what that might entail.
Reference to adaptive management in this context is also queried.

Beef and Lamb submit that Objective 4 fails to recognise sub-catchment specific
conditions (including that some are not over-allocated). It suggests that Objective 4 be
amended to provide a pathway for individuals and communities to work together to
achieve Te Ture Whaimana over the long-term. The latter is a common theme among

a number of submissions.

The Officers’ recommendation is to delete Objective 4 on the basis that it does not
describe an outcome or future state, but rather identifies implementation methods and
identifies the potential for future intervention. To assist the Hearing Panel, the Block 1
section 42A Report nevertheless identified how Objective 4 might be amended, should
the Panel feel it has value as an objective. The suggested alternative would

incorporate the following elements:

e Delete the heading;
o Refer to reduction of contaminant losses rather than “change”;
o Delete reference to adaptive management;

e Delete reference to values and uses;
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o Substitute reference to “attribute states” for “afttribute targets”,

e Delete reference to future management approaches.

We agree that Objective 4 contains a number of flaws and requires significant
amendment. However, as we noted in our discussion of Objective 2, there is a need
for PC1 to set out what outcome is sought in relation to the provision of social, economic
and cultural wellbeing over its life. We take on board the concern in DoC’s submission
that reference to people and communities continuing to provide for their social,
economic and cultural wellbeing suggests a “business as usual” approach, which is
clearly contrary to Te Ture Whaimana. Having said that, in section 3 of our report
above, we discuss how social and economic wellbeing, in particular, can be assisted
by staging the water quality improvements necessary to achieve the objectives of Te
Ture Whaimana. The key word is “assist” - there is no ‘silver bullet’. As Mr Thomsen,
counsel for Beef and Lamb put it in his Block 2 legal submissions, there will be “pain”

in order to get the catchment back on track.®

Just how much pain was a matter of contention. The section 32 evaluation relied on a
series of economic analyses primarily authored by Dr Doole. Dr Doole gave evidence
for DairyNZ, initially (in Block 1) explaining his modelling of the economic effects of
PC1, and subsequently discussing the apportionment of costs between different

sectors of the regional economy.

It is fair to say, we believe, that Dr Doole’s cost predictions provoked a degree of alarm
on the part of Mayor Shattock of South Waikato District in relation to the implications
for her community. The Mayor emphasised to us the vulnerability of the South Waikato

economy and its people to external economic shocks.

We heard from a number of economists critiquing Dr Doole’s work. Dr Denne appeared
for Fish and Game and sought to persuade us that Dr Doole’s work was flawed in ways

that meant that the net cost to the economy was significantly overstated.
Dr Denne contended, in particular, that Dr Doole’s analysis:

(a) Failed to have regard to dynamic factors that would reduce costs over time; e.g.
that those that lose their jobs would find alternative employment;

(b) Inappropriately assumed that the ability to alter land uses was constrained,;
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Mr Thomsen, Block 2 Legal Submissions at [58].
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(© Failed to take account of positive effects on the economy from an improved
quality of the environment. He considered the benefits from a 10-25%
improvement as being in the same order of magnitude as the costs.

When we discussed Dr Denne’s first point with Dr Doole, he noted that over 95% of
economic models are static in nature because of the complexities and uncertainties

inherent in endeavouring to construct a dynamic model.

Dr Doole explained the assumption that land use change is constrained as seeking to
replicate a more realistic scenario where considerable inertia applies at an individual

farmer level, before the farmer will undertake significant land use change.

If Dr Denne thought the costs predicted by Dr Doole were overstated, the input from Dr
Wheeler, who gave evidence at Block 1 for WARTA, was that the estimated economic
costs were “negative, material, and unacceptable”.*®’ Dr Wheeler’s principal criticism
of PC1 was that it was input related regulation, rather than outcome based and failed
to appropriately take account of significant intra-regional differences both in sensitivity
to environmental effects and to economic costs. He supported Mayor Shattock’s
evidence that the specific social profile of the South Waikato District in particular meant
that adaptation to PC1 “would be unduly burdensome, particularly in some already

stressed communities”.?>®

Dr Wheeler also emphasised that Dr Doole’s modelling of economic costs provides a
flavour of the likely outcomes. In his view, it was spurious to break down the model
outputs with any precision. His view was also that it was extraordinarily difficult to

attempt to quantify the benefits of environmental improvements.

We also heard from Dr Scrimgeour, who gave evidence for Oji. His focus at Block 1
was on the inefficiency and lack of equity of PC1 insofar as it grandparented nitrogen
emission rights. In Block 2, Dr Scrimgeour presented more of a critique of Dr Doole’s
evidence. He expressed the view, in particular, that the nature of the modelling
undertaken by Dr Doole means that its value progressively declines as the scale of
analysis reduces. Dr Scrimgeour also critiqued the absence of analysis of alternatives
in Dr Doole’s modelling, something that Mr James Reeves also discussed with us. Mr
Reeves gave evidence in respect of his own submission rather than as an independent

expert, but his background in economics meant that we were able to test a number of
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Dr Wheeler, Block 1 evidence in chief — paragraph 3.2.
Ibid — paragraph 9.29.
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relevant propositions with him. His readiness to provide feedback in that kind of
dialogue was particularly appreciated by the Hearing Panel.

We note that Mr Ford also provided economic analysis of various alternatives on behalf
of WPL. We have already discussed his evidence on the relative efficiency of LUC

based allocation and the ‘vulnerability’ focus that WPL advanced.

We do not think that Dr Doole disagreed with the criticism that his modelling could have
been extended to examine a much greater range of alternatives. His frank response
was that he modelled what he had been asked to model, and that while to some degree
it had been an iterative process, he was very much providing a service to the CSG
rather than developing and testing scenarios himself.

We consider that Dr Doole’s economic analysis is useful as a high-level assessment of
economic costs. We take on board, in particular, a verbal comment that he made in
the Block 1 hearing that, he had assessed the loss of profit resulting from the regulation
imposed by PC1 as being meaningful but tolerable at 4% of total profit. As he observed,
it was well within the margin of error and looked at over time, it would be swamped by

other variables like the movement in milk price.

We take Dr Denne’s point that Dr Doole has not sought to analyse the dynamic shifts
that will occur over time. However, we are concerned that Dr Denne himself failed to
factor in the implications of unskilled and semi-skilled workers losing their jobs in areas
of existing high unemployment and social deprivation. As he acknowledged, there is a
social cost that he had not factored in (he admitted frankly that social costs had to be
considered “over the top” of the cost benefit analysis he had undertaken) both to the
individuals concerned and to the communities if the ultimate end result is if those

people have to move, for example, to South Auckland to gain employment.

We agree with Dr Doole that it is unrealistic to assume that farmers will fundamentally
change their land use based on the basis of marginal costs and benefits at any given
point in time. As we have already referred to, Dr Dewes told us that the dairy sector,
in particular, has high debt levels that need to be factored into any assessment of this
kind. We also agree with Dr Doole’s observation to us that there are very real social

costs to individuals where they cannot handle the speed of any transition.

Lastly, we share Dr Wheeler’s scepticism of the value of undertaking economic analysis
of environmental benefits. We observe that Dr Denne’s conclusion that assessed

benefits are within a factor of magnitude of assessed costs does not particularly assist;
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saying that something is within a factor of magnitude means that it is anywhere within
1/10" and ten times the relevant value. We also observe that there is an issue of
distribution. Dr Denne predicted significant economic benefits to those out of the region
(principally in Auckland) from improved water quality, whereas the economic costs will
principally be borne by those within the region.

We asked Counsel for Fish and Game, Ms Ongley, whether, in the context of a
Regional Plan, costs to residents of the region were of greater significance than
benefits to those outside the region, and she was inclined to agree. Dr Scrimgeour
also proffered the view in response to our question that allocation of costs and benefits
is important and needs to be factored into any economic analysis. Dr Wheeler made

a similar comment when we asked him the same question.

Having said that, we agree with the submission of Ms Ongley that a forensic weighing
of costs and benefits is not required. We have to make our best assessment of the
‘value’ of non-monetary benefits, guided by the higher order documents including, in
particular, Te Ture Whaimana.

Ultimately, therefore, we come back to the fact that we are required to give effect to Te
Ture Whaimana. We have concluded that we can respond to economic and social
costs by seeking to achieve the environmental objectives of Te Ture Whaimana over
time and in the manner that has the least economic cost. We do not, however, have a
choice as to whether to give effect to Te Ture Whaimana. Hence, while important to
our analysis of submissions, the economic evidence influences more how we
recommend the desired environmental improvements be achieved, than whether the

outcome sought should change.

The key message we take from it is the need to be alive to localised economic (and

consequential social) impacts and to look for ways in which to minimise those impacts.

We do not agree, however, with the Beef and Lamb submission seeking, in effect, to
reverse the instruction contained in Te Ture Whaimana, by putting the initial emphasis
on protecting existing water quality (and biodiversity) and only restoring it where they
are degraded. Such an approach treats Table 3.11-1 as the last word on what water
quality improvements are required where. As we have noted in our discussion of
Objective 1, Table 3.11-1 cannot be relied upon for this purpose. In particular, sub-
catchments currently meeting their respective Table 3.11-1 short and long-term values
may not be over-allocated in an NPS-FM sense, but are not immune from the need to

make contributions to water quality improvements downstream.
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We approach this objective on the basis that at least in the short-term, whatever
improvements can reasonably be made in water quality through management of N, P,
sediment and microbial pathogens, should be made over the life of PC1 in order to give
effect to Te Ture Whaimana.

We do, however, agree with the suggestion of Beef and Lamb, along with a number of
other parties, that there is room for encouragement of sub-catchment management
mechanisms as a means to assist the provision of social, economic and cultural

wellbeing.

The Iwi Co-Governing parties had a particular concern that reference should be made
to spiritual wellbeing. While, as their planning witness, Ms Kydd-Smith accepted, there
is an argument that cultural wellbeing incorporates spiritual wellbeing, we see no harm

in drawing out that element of wellbeing.

We agree with the Officers that the term “adaptive management” has a particular
meaning in the RMA context (related to management of adverse environmental effects)

and that this is not what Objective 4 is referring to.

As with other objectives, we also agree with the Officers’ recommendation that the

heading should be deleted.

In summary, we recommend that Objective 4 be retained in order to provide guidance
as to how social, economic, spiritual and cultural wellbeing are provided for in PC1, but
significantly amended along the lines that we have discussed above. Our
recommended revised objective (renumbered Objective 3), is in the revised PC1 at

Appendix 2 to our report.

Objective 5:

866.

As notified, this Objective read:

“Mana Tangata — protecting and restoring tangata whenua values/ Te Whainga 5: Te

Mana Tangata — te tiaki me te whakaora i nga uara o te tangata whenua

Tangata whenua values are integrated into the co-management of the rivers and other

water bodies within the catchment. Such that:

a. Tangata whenua have the ability to:
i manage their own lands and resources, by exercising mana whakahaere,

for the benefit of their people; and
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. actively sustain a relationship with ancestral land and with the rivers and
other water bodies in the catchment; and

b. New impediments to the flexibility of the use of tangata whenua ancestral lands are
minimised; and
c. Improvements in the rivers’ water quality and the exercise of kaitiakitanga increase

the spiritual and physical wellbeing of iwi and their tribal and cultural identity.”

The section 42A Report notes that there were 96 submissions on Objective 5. Those
submissions are summarised at section B4.3.5.1 and, once again, we adopt and rely

upon that summary.

Again, in common with other objectives, there are submissions seeking retention of this
objective and submissions seeking its deletion. A number of submitters focus in
particular on Objective 5(b), either seeking deletion of that element or more general
application of the same principle. Both DoC and Forest and Bird queried what the
objective means in terms of restoration and protection of the health and wellbeing of
the Waikato and Waipa Rivers: in particular, whether it signals an acceptance of

actions that might result in degradation of the river.

Hauraki lwi made a number of requests for amendments to this objective in their
submission on Variation 1, including a greater focus on the ability to develop tangata

whenua ancestral lands.

It would have been desirable to discuss these issues with the representatives of
Hauraki Iwi, in order that we might better understand the amendments they suggested
to Objective 5, but we did not hear from the iwi in person and are therefore left to make

our own best assessment of the issues their submission raises.

Many of the submissions on this objective formed part of a broader opposition to
provisions in PC1 that appear to provide a route for development of Maori land not
available to others. This was approached as an issue of equity as much as one of

resource management planning.

We observe at the outset that the window provided for iwi development in PC1 is not a
wide one. Changes in land use on tangata whenua ancestral lands remain non-

complying. What is different is the policy provision applying to those lands.

We regard a policy provision facilitating iwi development, of ancestral lands, particularly

in cases where land has only recently been returned to iwi control through the
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mechanism of Treaty settlements or otherwise, or where the practical ability to develop
the land has been constrained by the historic limitations applying to multiple owned
Maori land, as being consistent in principle with section 6(e) of the RMA.

In the context of the use and development of land in the Waikato and Waipa
Catchments, however, any such provision must necessarily be subject to Te Ture
Whaimana.

We discussed that point with counsel for the Iwi Co-Governors, Mr Ferguson, in the
Block 1 hearing. Mr Ferguson’s position was that it was implicit in any provisions PC1
might make for iwi development that such development would be subject to Te Ture
Whaimana. He emphasised the support of the iwi co-governing partners for non-
complying status applying to any land use change, including that promoted by iwi.

While it may be implicit, as Mr Ferguson suggests, we think there is merit in being more
explicit that provision for iwi development must be consistent with Te Ture Whaimana.
In particular, it must be consistent with putting the Waikato and Waipa catchments on
a track towards restoration and protection of their health and wellbeing and keeping
them on that track.

For their part, the Officers recommended Objective 5 be retained as notified, save that

the heading be removed.

We identify four issues with the notified wording of Objective 5 that in our view, require
attention. The first is the reference in the first line to “co-management”. While, in point
of fact, the Waikato and Waipa Rivers are the subject of co-management arrangements
with iwi, reference to that fact is unnecessary in this context (the objective directs the
results of management, not who is doing the managing) and raises questions of
consistency given that where other provisions refer to management of the catchment
(e.g. notified policies 1-4) this has not been the approach. Introducing reference to co-
management in this context could be interpreted as implying that co-management is
only relevant to tangata whenua values whereas our understanding is that it applies to
all aspects of the management of the Waikato and Waipa Rivers. We recommend that

the objective talk about “management of the rivers and other water bodies.”

The second point is that the initial statement refers to the rivers and other water bodies
“within the catchment”. Throughout PC1, reference is made to both the Waikato and
Waipa Rivers rather than suggesting they constitute one catchment. While the latter

might be considered geographically correct, we consider that Objective 5 should do the
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same. The same change should also be made to a later reference to catchment
singular in the objective

Lastly, we think that the reference in 5(b) to impediments being “minimised” has an
unsatisfactory ambiguity. As we have discussed, it needs to be clear in any provision
for development of ancestral lands by tangata whenua that it must proceed consistently
with Te Ture Whaimana.

In addition, an objective of minimising impediments is not, in our view, consistent with
non-complying activity status. The submission of Tuaropaki Trust seeking a

consequential controlled activity rule illustrates the point.

We are not suggesting that rule status should drive the formulation of objectives. It
should be the other way around. However, the inconsistency between the two must be
addressed. In our view, Objective 5(b) suggests a freedom of action that is not

consistent with Te Ture Whaimana.

Accordingly, we recommend that Objective 5(b) be amended to refer to new

impediments being limited to “those necessary to give effect to Te Ture Whaimana.”

We also consider that the Hauraki lwi submission has a point when it suggests that
Objective 5(b) not be restricted to “new” impediments. We fail to see why existing
impediments should not be minimised, subject to clarifying what “minimised” means in

this context.?®®

Our recommended revised Objective 5 (renumbered Objective 4) reflects these

changes.

Objective 6:

886.

Notified Objective 6 read as follows:
“Objective 6: Whangamarino Wetland/ Te Whainga 6: Nga Repo o Whangamarino

a. Nitrogen, phosphorus, sediment and microbial pathogen loads in the catchment
of Whangamarino Wetland are reduced in the short-term, to make progress

towards the long-term restoration of Whangamarino Wetland; and

259

Compare Royal Forest and Bird Protection Society of New Zealand Inc v Whakatane District Council
[2017] NZEnvC 051 at [59] in which the Environment Court held that the application of section 32
requires an examination of the reasonably practical options to identify the least restrictive regime that
meets the purpose of the Act and (in that case) the objectives of the Plan — on one view, that suggests a
general approach of ‘minimising’ restrictions on flexibility of use and development is appropriate.
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b. The management of contaminant loads entering Whangamarino Wetland is
consistent with the achievement of the water quality attribute targets in Table
3.11-1.”

Section B4.3.6.1 of the Block 1 section 42A Report summarises the 38 submissions
specifically on Objective 6. We adopt and rely on that summary.

Both Fish and Game and DoC suggest a greater focus in this objective to restoration
and protection of Whangamarino Wetland and an integrated approach to its

management that includes both water quality and water quantity issues.

As with Objective 1, Federated Farmers sought deletion of the 80-year numerical

targets.

Balle Bros Group focused on the need for control of pest species such as koi carp in

order to achieve the Table 3.11-1 targets.

DoC also sought recognition of the value and significance of the Whangamarino
Wetland as a whole wetland system comprising marsh, swamp, fen and bog wetland
types.

We should also note DoC’s broader submission seeking identification of
Whangamarino Wetland as an outstanding water body for the purposes of the NPS-
FM. To the extent that DoC sought identification of a number of other water bodies as

outstanding, we will return to that issue in due course.

The Officers’ analysis of submissions confirmed agreement with the status of
Whangamarino Wetland as being of regional, national and international significance.
Officers, however, felt that the outcomes sought in this objective are already included
within Objectives 1 and 3. Officers further considered that expansion of the objective
to focus on water quantity would be out of scope and that the Regional Plan is not able

to control the proliferation of aquatic pest species.

The Officers’ recommendation was, accordingly, that the objective be deleted as
serving no useful purpose or, in the alternative, that it be retained as notified (but minus

the heading).

While we understand the Officers’ point of view and agree that there is a significant
degree of overlap between the notified Objective 6 and notified Objectives 1 and 3, we
disagree that an objective specific to Whangamarino Wetland is without value. We

agree with the Officers’ assessment that Whangamarino Wetland is of regional,

Page 195



896.

897.

898.

899.

900.

Page 205

national and international significance. The evidence of Dr Roberson for DoC supports
that view, as does the WRPS.?®® Policy 8.2 of the WRPS directs that the outstanding
values of a freshwater body that result in that water body being identified as outstanding
be protected and where appropriate enhanced.

This suggests to us that Objective 6 (renumbered 5 to fit in with our revised
recommended set of objectives) should confirm that status of Whangamarino as an
outstanding water body and identify its significant values, which we take from Dr
Robertson’s evidence to be its provision of habitat for a threatened species and the

existence of sensitive raised bog ecosystems.

We also agree with the DoC submission to the extent that the focus of a Whangamarino
objective should be on restoration and protection of the wetland. However, we take on
board the Officers’ point that water quantity issues are outside the scope of PC1 and
therefore the objective needs to be clear that restoration and protection relates to N, P,
sediment and microbial pathogens.

In addition, as an important component of the Waikato River Catchment, Te Ture
Whaimana directs that restoration and protection of Whangamarino Wetland not be
focused solely on the tangible characteristics of the wetland, but on its overall health
and wellbeing. We consider that restoring and protecting the health and wellbeing of
the Whangamarino Wetland necessarily involves protection of its significant values, as
directed by Policy 8.2 of the WRPS.

Lastly, the reference in the notified objective to “long-term” requires clarification as to
what is meant; for the same reasons as in relation to Objective 1, that is, at the latest
by 2096.

Our recommended objective, incorporating the above elements is as appended to our

report.

Potential Additional Objectives:

901.

902.

The Block 1 section 42A Report discusses the 31 submissions that requested new

objectives in section B4.3.7.1. Once again, we adopt and rely upon that summary.

The Officers’ recommendation is that no additional objectives be added to PC1. The
Officers categorise the suggested objectives as more properly being considered in the

context of implementation methods. As regards the balance of submissions, the
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Refer Table 8-6.
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Officers’ view is that the new objectives are either already provided for within PC1 or
within the WRP.

As regards the range of submissions seeking recognition in various ways of economic
wellbeing, we have addressed the extent to which such provision might be provided for
consistently with Te Ture Whaimana, both in section 3 and earlier in this section of our
report, and have recommended amendments to now Objective 3 to more clearly

capture that. We do not see room for further objectives on that topic.

We likewise concur with the Officers that submissions by DoC and Fish and Game
seeking objectives related to restoration and protection of ecological health and the
significant values of wetlands are not required. We would have thought that reference
to the Waikato and Waipa River Catchments would necessarily have included water
bodies within those catchments, but to put it beyond doubt, we have recommended
that Objective 1 specifically reference restoration and protection of the health and
wellbeing of wetlands. Clarification that the broad reference to the Waikato and Waipa
River Catchments includes lakes within those catchments also addresses the Tangata
Whenua submissions summarised in the section 42A report.

More generally, we think that there is a danger in trying to list all aspects of the health
and wellbeing of water bodies in the Waikato and Waipa River catchments at an

objective level that relevant aspects are inadvertently omitted.

We agree also with the Officers that a number of the suggested objectives are in fact
more properly considered as policies or implementation methods. Suggested new
objectives in the evidence for DoC focusing on integration and connectedness, life
supporting capacity and indigenous biodiversity are in this category since all are
referenced back to restoring and protecting the health and wellbeing of the Waikato
and Waipa River Catchments (which is already addressed in the recommended

objectives).

We record our view that the suggestion by DoC of a new objective focusing on
restoration and protection of the health and wellbeing of the coastal marine area is
inappropriate. Management of the natural and physical resources within the scope of
PC1 may contribute to the health and wellbeing of the coastal marine area, but given
the much more direct drivers on conditions in the coastal marine area that occur outside
the boundaries of PC1, restoring and protecting its health and wellbeing is not an

outcome PC1 can realistically seek.

Page 197



908.

909.

Page 207

We have reviewed all of the objectives recommended, both individually and collectively
having appropriate regard to the statutory framework within which we are operating,
and in particular the need to give effect to Te Ture Whaimana as the primary direction-
setting document applying to PC1. We have satisfied ourselves that the package of
objectives recommended in the appended revised PC1 is the most appropriate way to
achieve the purpose of the RMA given the content of the various relevant higher order

documents.

While we have not canvassed every submission on the objectives in this section of our
report, our recommendations as to whether those submissions should variously be
accepted, accepted in part or rejected are reflected in the amendments we have

recommended (or not recommended) in our revised version of PC1.
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8. TABLE 3.11-1

Background

910.

911.

912.

913.

914.

Objectives 1 and 3 of PC1 as notified both refer to ‘water quality attribute targets’
specified in Table 3.11-1. Table 3.11-1 sets short-term and long-term (numerical) water
quality targets to be achieved for the Waikato and Waipa river mainstem and their
tributaries, and long term (again numerical) water quality targets for four lake FMUs.
This approach is consistent with that required under the 2014 version of the NPS-FM,
which was the operative version of that national policy statement at the time of PC1

notification.6?

We have summarised the NPS-FM in section 3 of our report above. Repeating for
convenience the key elements of the NOF approach, the steps required are:

. Identification of FMUs;

o Identification of Values associated with freshwater bodies within each FMU,;
. Identification of Attributes?®? relevant to those values;

. Freshwater Objectives?®® for each Attribute to be formulated.

Ms May stated that proposed PC1, in giving effect to Te Ture Whaimana, sets water
quality outcomes for the Waikato and Waipa catchment in exceedance of NPS-FM
requirements.?®* She noted that in no other catchment in the country is there the

requirement to go beyond the NPS-FM.

Table 3.11-1 also refers to water quality ‘limits’ and ‘targets’. Both of these terms are
also used throughout the NPS-FM and it was generally agreed amongst expert
witnesses that the definitions of these terms in the NPS-FM applied to Table 3.11-1.
‘Limit’ is defined as the maximum amount of resource use available, which allows a
freshwater objective to be met; while a ‘Target’ is a limit which must be met at a defined

time in the future (this meaning only applies in the context of over-allocation).

As noted in our discussion of Objective 1, there was considerable discussion at the
hearing as to what the content of Table 3.11-1 represented. Mr McCallum-Clark stated
that Plan Change 1 did not specifically identify what the “freshwater objectives” are.

He considered this is understandable, given that PC1 is what he described as a
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264

As discussed in section 3 of our report, we need now to assess PC1 against the 2017 version of the
NPS-FM. We discuss the implications of this elsewhere in this section.

Defined as a measurable characteristic of fresh water.

Defined as an intended environmental outcome in a freshwater management unit.

Ms May, Block 1 evidence in chief - paragraph 106.
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“traditional RMA plan, with issues statements, objectives, policies, methods, rules and
associated appendices, definitions and maps, overlaid with the requirements of the
NPS-FM” 265, |t was his opinion that Objectives 1 and 3 are “freshwater objectives” in
terms of the NPS-FM, “given their reference to the short and long term water quality
states in Table 3.11-1".

Ms Kydd-Smith on behalf of the Iwi Co-Governors considered that freshwater
objectives, limits, targets were all present in Table 3.11-1, but did not differentiate the
objectives from the limits and targets.®

Dr Ausseil also on behalf of the lwi Co-Governors, was of the opinion that the short-
term ‘thresholds’ (as he described them) in Table 3.11-1 can be considered freshwater
objectives in an NPS-FM sense. However, it was his view that the long-term thresholds
should have a different status, and thus be called something different. He suggested
“long-term water quality states”.

As above, we have accepted Dr Ausseil’s reasoning and classified our recommended

Objective 2 (but not Objective 1) as a Freshwater Objective.

Populating Table 3.11-1

918.

919.

Dr Cooper in his Block 1 evidence for WRC summarised how water quality data from
the WRC’s monitoring network was used to provide the CSG with an analysis of current
water quality (2010-2014) within the Waikato-Waipa FMUs compared to the
compulsory attribute bands found within the NPS-FM. Where not found in the NPS-
FM, attribute bands were specifically developed by a group of experts convened by the
TLG.

Having noted that the scope of PC1 was restricted to managing four contaminants: N,
P, sediment and microbial pathogens (using the faecal indicator bacteria Escherichia
coli, more commonly referred to as E.coli), Dr Cooper described how the CSG used
the technical information from the TLG to set water quality attribute states for these
contaminants that were consistent with desired values (or movement towards them)
using the NOF within the NPS-FM, existing science and expert input.?’ The process
involved a series of meetings to define desired water quality bands and the CSG

providing instructions to the TLG on a range of ‘future state’ scenarios (Scenarios 1, 2,
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Mr McCallum-Clark, Block 1 Supplementary Evidence — Responding to Hearings Panel questions to
Council, Dated 11 March 2019 - paragraph 22.

Ms Kydd-Smith, Block 1 rebuttal evidence — paragraph 19.

Dr Cooper, Block 1 evidence in chief — paragraph 10.

Page 200



Page 210

3, 4) representing aspirational and less aspirational attribute bands to be achieved in

each part of the Rivers.?®® The scenarios were:

1st scenario — Restore to a high level,

standard (above national bottom lines) for all attributes;

920.

4th scenario - Protect but not restore (aka “hold the line”).

2nd scenario - Protect and restore to at least reach minimum acceptable

3rd scenario - Protect and some restoration, but not fully swimmable;

Dr Cooper stated that the CSG’s final position was to remain with an “improve

everywhere” approach as they felt this best reflected what they had heard from the Iwi

Co-Governors about Te Ture Whaimana.?®® He said this led to the CSG committed to

achieving the water quality defined in Scenario 1, but that they requested the TLG

model the steps of 10%, 25%, 50% and 75% of the way from the current situation to

achievement of Scenario 1. Scenario 1 attribute bands are presented in the table

below.?"°

Narrative description Attributes

P E.coli Clarity Algae (Chlorophyll) Nutrients
Substantial improvement |Upper Upper Upper TP
in water quality for Main stem remains|Main stem Ato |A sites improve. B Maintain where
swimming, taking food A. Tributaries min (Waipapa, sites to A, C sites to B. |already A, raise to B
and healthy biodiversity |B at 95%ile tributaries go up for rest of river.

1 band

Means: Swimmable in all Middle Middle Middle TN
seasons for microbes and  [Main stem A at Main stem B, B for median, A for Improve where

clarity. Water quality
supports ecological health.
Some improvement in all
parameters.

[Represents CSG
suggestion of E.coli to B, TP
to minimum B, all others up
one band — “Restore”]

Narrows at 95%ile;
Horotiu and
tributaries B

Lower and Waipa
Main stem and
tributaries B at
95%ile

tributaries go up
1 band

Waipa

Upper stem B,
lower stem C,
tributaries go up
1 band

Lower Waikato
C in main stem
and tributaries

max.

Lower

B for median and makx;
Huntly moves to B for
med and A for max.

already A, all sites to
Waipapa to A, rest of
river to B.

Ammonium and
nitrate

Improve where
already A, other sites
go up 1 band.

921.

We note from Report 3351821/v21 that the CSG had also received information from

the TLG on nutrient dynamics in the river. It was reported that this led to a request that

the TLG explore the option of “smart scenarios” that would target certain contaminants

earlier than others, rather than the stepped percentage approach described above. It

268
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Dr Cooper, Block 1 evidence in chief.
Dr Cooper, Block 1 evidence in chief — paragraph 14.
Adapted from Table 7: (CSG agreed scenarios for the first round of modelling (CSG12)), from report

3351821/v21 (Overview of Collaborative Stakeholder's Group Recommendations for Waikato Regional

Plan Change 1 — Waikato and Waipa River Catchments).
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is stated in Report 3351821/v21 that this modelling indicated that no particular
advantage was gained through the smart scenarios, as mitigations to address one
contaminant tended to also achieve gains with the others.?"*

The process for the development of the attributes and numeric attribute states in Table
3.11-1 can be found in TLG Report 2018/66,2’? and is summarised in the evidence of
Mr Grant Eccles.?”® A suite of relevant attributes were derived for three core values
(i.e. human health for recreation, ecosystem health and mahinga kai) in lakes and rivers
within the Waikato-Waipa catchment FMUs, as identified by the CSG. Wetlands and
groundwater were out of scope of the work brief.

An expert panel group with specific expertise and experience in aquatic ecology,
matauranga Maori, ecotoxicology and native biodiversity was assembled by the TLG.
The Expert Panel identified a set of attributes that were considered relevant to the
different values in the Waikato-Waipa catchment, recognising that some attributes

would need further development before inclusion.

The TLG then followed a modified version of the Ministry for the Environment’s guiding
principles for NOF Attribute Development (that were used by the NOF Reference Group
to assess potential attributes) to assess the expert panel’s attribute set. Modifications
to guiding principles were made to reflect the scope of PC1 being restricted to

improving the management of N, P, sediment and faecal bacteria.

The TLG generally recommended adopting existing attributes from the (2014) NPS-FM
with the exception of periphyton in rivers, and DO in rivers (below point sources). As
described in the report, the rationale for excluding DO was due to the indirect
relationship between it and the four contaminants (Scarsbrook, 2016). The report
stated that the periphyton attribute was also excluded due to a lack of relevance in
many Waikato streams (i.e. many Waikato streams have soft bottoms and therefore do
not provide a suitable habitat for conspicuous periphyton growth) and that the available
WRC monitoring data showing limited periphyton issues in small, hard-bottomed

streams (Scarsbrook 2016).

Some modification of existing NPS-FM attributes was recommended to increase

relevance to Waikato-Waipa catchment conditions.
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Report 3351821/v21 (Overview of Collaborative Stakeholder's Group Recommendations for Waikato
Regional Plan Change 1 — Waikato and Waipa River Catchments) — page 28.

Water Quality Attributes for Healthy Rivers: Wai Ora Plan Change. Waikato Regional Council Technical
Report 2018/66 (“Scarsbrook, 2016’).

Mr Eccles, Statement of Evidence on behalf of Federated Farmers on the Science JWS, 12 July 2019.
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Of the additional attributes recommended by the original expert panel, it was
considered that only water clarity had been developed to the point where it was able to
be applied to the Waikato-Waipa River catchments. Other attributes were considered
to be either out of scope (the example given was heavy metals), or had not yet been
developed to the point where they met criteria for inclusion (the example given was

deposited sediment).

The TLG also modelled both an 1863 scenario to ascertain what water quality might
have been like in 1863, and a baseline scenario (‘business as usual’). In light of the
modelling results from the 1863 scenario modelling, the TLG recommended that the
chlorophyll-a bands be more aligned with the P bands for the Upper Waikato (i.e. a ‘B’
band for chlorophyll unless the site is already an ‘A’). The CSG made adjustments to
the chlorophyll-a bands for the Upper Waikato River sites accordingly.

When setting desired bands, the instruction from the CSG did not vary according to
where a monitoring site value currently sat within a band (i.e. was it at the top (lowest
concentration) or bottom (highest concentration) of the band range). ‘Up a band’ could
therefore be a large change or a small change depending upon where the site currently
sat within the band. In his Block 1 evidence,?* Dr Ausseil drew our attention to
substantial variations in contaminant improvements required at different points in the
catchment as a result of what he described as the “mechanical” application of this
approach. It appears that the TLG understood that their instructions from the CSG to

move values ‘up a band’ did not allow for just an improvement within a band.

The 80-year targets are either the current state where already within the desired band
(i.e. water quality to be maintained and not decline), or the threshold between bands.

That is, the highest concentration allowed within the band to be achieved.

Our view on the attributes

931.

Throughout the development of the notified version of PC1, the scope for development
of limits and targets for water quality attributes was very much linked to the four
contaminants already discussed (namely E.coli, the nutrients N and P, and sediment).
We have discussed the scope of PC1 from a legal perspective in section 3 above.
Looking at the question from a scientific/ policy perspective, we agree that it is
appropriate that PC1 and Table 3.11-1 focuses on these contaminants, given; (i) they

are known to have wide-ranging effects on water quality, (ii) evidence that freshwater
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Dr Ausseil, Block 1 evidence in chief — paragraphs 85-93.
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ecosystems of the Waikato-Waipa River catchments are exhibiting elevated levels of
all four contaminants, depending on location, and (iii) Te Ture Whaimana requires
management of contaminants with the objective of ensuring (over time) that the Awa is
safe for people to swim in and take food from, and (amongst other matters) significant
fisheries, flora, and fauna are protected and enhanced.

We consider the linkages between E.coli and water clarity state, and the ability to swim
safely and gather mahinga kai, are fairly obvious and make the inclusion of these
attributes in Table 3.11-1 a logical and necessary one. The nutrients, N and P, have
less direct relevance to swimmability and food gathering. However, they have potential
to indirectly affect swimming and food gathering through promoting nuisance algae and
plant growths, including the likes of toxic cyanobacteria. Hence the inclusion of
chlorophyll-a (as an indicator of phytoplankton biomass) in Table 3.11-1 for the Waikato
River mainstem, which contains a series of hydro lakes that support phytoplankton
populations, and chlorophyll-a contributions to the lower river from the hydro lakes and
riverine lakes within the middle and lower sections of the Waikato-Waipa River

catchments.

Furthermore, excess nutrient levels can alter the biological composition of freshwater
environments, often to the detriment of native flora and fauna. N and P levels are
elevated in many parts of the Waikato-Waipa River catchments, adversely affecting a
range of freshwater environments including rivers, lakes and wetlands. Consequently,
we consider it appropriate that N and P are appropriate water quality attributes for

inclusion in Table 3.11-1.

There are three issues that require further consideration of Table 3.11-1:

o The appropriate form or forms that each attribute should take;
. Where within the Waikato-Waipa River catchments they should apply; and
. Whether additional attributes should be included.

Given the level of concern expressed about the content and meaning of Table 3.11-1
from a wide range of submitters, and planning and water quality experts, we requested
early in the hearing that expert conferencing take place in relation to Table 3.11-1. The

three issues in the bullet points above were considered at the conferencing.

Expert conferencing

936.

We directed that the conferencing brief be developed by a Facilitator in conjunction

with the experts, but noting we expected it be developed to be able to:
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. Give effect to the NPS-FM and Te Ture Whaimana;
. Use best scientific methods throughout the conferencing process;
. Proceed on the basis that plan and submission scope issues do not constrain

the recommendations the experts make;
. Identify the competing positions and provide recommendations in the
alternative; and

o At minimum, provide one set of numeric values for:

0] safe swimming, and

(i) safe food gathering

along the entire length of both rivers (Waikato and Waipa), including their

tributaries.

Conferencing took place over four days and was attended by 21 experts, although not
all experts attended all four days. The experts were asked to prepare a joint withess
statement (JWS) summarising the outcomes of conferencing.

The final JIWS was 202 pages long. Attribute statements were presented, including the
outcome of discussions for each attribute and the options and/or recommendation to
the Panel. The JWS ended with an extensive section in which individual experts had
an opportunity to express their views on individual attributes and whether they agreed
or disagreed with them.

It is fair to summarise the expert conferencing and associated JWS as having
conspicuously failed to reach a unified consensus on what attributes are recommended
for inclusion in Table 3.11-1, and perhaps we were overly optimistic that such an
outcome could be achieved. The timeframe available was tight and because we did
not limit the scope, the number of attributes canvassed by the experts was large.

However, we acknowledge the effort put in by the experts on getting as far as they did.

Notwithstanding the above comments, there were some attributes that gained support

for inclusion by a majority of experts, and we note these below.

All experts agreed that nutrients were an important measure of value and should be
represented by numeric values in Table 3.11-1. The experts referred to these numeric
values in the JWS as ‘thresholds’. With respect to the Waikato River mainstem, the
majority of experts opted for management of total nitrogen and total phosphorus using
Approach 1C for TN and Approach 2C for TP for long-term (80-years) thresholds.
Approach 1C (for TN) includes data corrected from the notified Table 3.11-1, with all
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sites upstream of Waipapa set to maintain current state (essentially Band A), Band B
for the Middle and Lower Waikato FMUs and Band B for chlorophyll-a. This approach
was considered by the majority of the experts as the best available approach, and it

provided the same “state” or level of protection as anticipated in the original Table 3.11-
1_275

For TP, Approach 2C was recommended by the experts because it utilised revised
empirical models linking the outcome sought (i.e., planktonic algae biomass, measured
as chlorophyll-a) and the means by which it will be achieved (setting thresholds for TP
concentrations). The approach also provided a correction for ‘exogenous’ chlorophyll-
a entering the lower Waikato River from downstream sub-catchments with lakes (e.g.,
Waikare and Whangape) which had not been considered as part of the development
of PC1. We understand that 13 of 16 experts at conferencing agreed that nutrient
thresholds for Waikato River at Mercer and Tuakau should exclude these external lake

inputs.

Ms McArthur opposed exclusion of lake inputs of TP on the basis that it should not be
assumed they will be addressed separately.?’® We agree that Ms McArthur has a point.
However, some of the lowland lakes make such a large contribution of P to the
mainstem that if included, they would skew the outcome to the point that downstream
sub-catchments would bear an unjustified contamination reduction burden. Ideally, we
would ensure the relative burdens were correctly apportioned, but we lack the
information to do that. In a situation where it is clear that the values are interim pending
further information and analysis, and there is an expectation that lake catchment plans
will be developed, we consider that the recommendation of the majority of experts

represents the best course of action.

In the Closing Planning Statement of the section 42A reporting Officers, it was stated
that WRC scientists recommended an option for the Waikato River mainstem which
reflected the majority viewpoint on TN and TP from the JWS (i.e., Approach 1C for TN
and Approach 2C for TP, as described above). The rationale for this was set out in
Appendix A of the closing statement. However, while the Approach 1C values for TN
have been included in the final 42A marked up version of PC1, the Approach 2C values
for TP have not, and the original, and more conservative (lower) TP concentrations for

the mainstem monitoring sites have been retained. WRC'’s scientists provide no clear
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JWS on water quality, page 35.
JWS on water quality, page 177.
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explanation for retaining these more conservative thresholds for TP, and given a large
majority of experts recommended they be amended, we do not accept it.

Given the weight of expert opinion in relation to the recommended thresholds for TN
and TP in the Waikato River mainstem, we see no compelling reason why we should
depart from the recommendations of the large majority of experts in the JWS.

Mr Thomsen’s Block 3 legal submissions for Beef and Lamb took issue with the JWS
recommendation to adopt Approach 1C for TN and Approach 2C for TP.?”” His
argument was essentially that the lower Waikato River should not be managed for
nutrients as if it were a lake. With that in mind, Beef and Lamb’s position was that a
higher TN threshold could be adopted (up to 0.8 mg/L?’®) rather than that under
Approach 1C (0.5 mg/L), and questioned the appropriateness of the proposed
chlorophyll-a concentration threshold of 0.005 mg/L (5 mg/m?) for the water column of
the river, given this was derived for managing lake trophic state. Mr Thomsen also
raised concern regarding what he submitted were inconsistent approaches to setting
thresholds for TN and TP to manage chlorophyll-a concentration (i.e., phytoplankton
biomass).

We accept that the derivation of nutrient thresholds for the Waikato River is far from
perfect and we think it fair to say that the experts acknowledged this situation also. In
Appendix A of the Closing Planning Statement, WRC scientists stated: “We recognise
that on-going monitoring and further research into phytoplankton and nutrient dynamics
along the Waikato River will almost certainly result in further refinements of the nutrient
thresholds recommendations for the river. In particular, we endorse the
recommendations of the TLG and others that a dynamic river model be developed.”?”®
The fact that the science behind setting nutrient thresholds in the river may currently
be imprecise should not, in our view, be reason to depart from a position of seeking to
reduce both N and P in the lower Waikato River. Beef and Lamb’s suggestion that the
lower Waikato River could support a TN concentration threshold up to around 0.8 mg/L
would, if adopted, allow TN concentration to increase above the current state median
concentration, which we consider would be a degradation of water quality contrary to
Te Ture Whaimana. We also note that while Approach 1C for TN management is more
‘lenient’ than the concentrations thresholds for the lower River in Table 3.11-1 of

notified PC1, it is more conservative than those that Beef and Lamb suggested may be
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Mr Thomsen, Block 3 legal submissions — paragraph 33.
Mr Thomsen, Block 3 legal submissions — paragraph 34.
Officers’ Closing Planning Statement, Appendix A — page 17.
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appropriate, and requires a reduction in N levels relative to current state
concentrations.

948. Turning now to ammonia and nitrate as potential toxicants, this issue applies to both
the Waikato River mainstem and the tributaries (and indeed lakes and wetlands). Table
3.11-1 as notified included numeric ‘thresholds’ for ammonia and nitrate for all
mainstem and sub-catchment monitoring sites (and ammonia for the lake FMUS).
These thresholds were expressed as median and 95" percentile concentrations for
nitrate and median and maximum concentrations for ammonia. The long-term
objective was to at least maintain (no degradation) for those sites currently at Band A,
improve sites currently at Band B to band A, and improve sites currently at Band C to
band B.

949. This approach was largely endorsed at expert conferencing. Experts recommended a
‘no degradation’ approach. The thresholds in Table 3.11-1 for ammonia and nitrate
have been corrected for some sites to account for anomalies raised by some experts
and also by WRC scientists upon close scrutiny of the dataset. Given these
corrections, we regard the approach already adopted in Table 3.11-1 and
recommended by the majority of experts as consistent with the NPS-FM.

950. Turning to N and P in the tributaries, particularly bioavailable forms of N and P that
stimulate algae and plant growth (DIN, made up of ammonia, nitrate and nitrite, and
DRP, a soluble form of phosphorus) the experts raised a number of potential

approaches including:

e The adoption of nutrient load thresholds for the sub-catchments, with the view that
loads would provide a basis for managing the sub-catchment contributions to
achieve the desired state (chlorophyll-a concentrations) in the mainstem;

o Defining nutrient concentration thresholds for sub-catchment/tributaries based on
correlations between nutrient concentrations and macroinvertebrate and fish
community indicators;

o Concentration thresholds for dissolved (or bioavailable) forms of N and P (DIN and
DRP) for sub-catchment/tributaries, based on concentrations considered generally
appropriate to meet periphyton biomass/cover “thresholds”; and

e Applying nitrate and ammonia toxicity concentrations on the basis of protecting an

‘ecosystem state’ rather than as discrete concentrations.

951. We have already dealt with the last bullet point in the previous paragraphs above and

will put that to one side.
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It was acknowledged by the expert witnesses at conferencing that achieving nutrient
reductions in the mainstem of the Waikato River will require reductions in all sub-
catchments of the Waikato-Waipa River catchment. Three approaches were
suggested by experts, including a load-based approach, a concentration-based
approach for bioavailable nutrients (DIN and DRP) that was linked to other ecosystem
health metrics (fish, macroinvertebrates and periphyton), and an approach that focused

just on managing the risk of excessive periphyton growth.

The first approach involved modelling to distribute the mainstem instream nutrient load
reductions in the sub-catchments, in order to provide an indication of how these load
reductions compare with those envisaged under PC1.2%° This approach was based on
modelling of the short-term (first 10-years) PC1 mitigation package. The majority of
experts supported this approach for the tributary sub-catchments as a means of
achieving short-term reductions of N and P throughout all tributary sub-catchments of

the Waikato-Waipa River catchments.

WRC scientists did not support the above approach. Dr Cooper was of the view that
inserting the policy mix simulation results into Table 3.11.1 would set much higher
short-term targets than the 10% step determine by the CSG and adopted in notified
PC1. He stated that changing the magnitude of this reduction was not an appropriate
role for technical experts.?®? Dr Scarsbrook expressed a similar view.?®2 Dr Depree
(for DairyNZ) also considered that the above approach would result in significantly
greater reductions than the 10% progress required in the first years under notified PC1,

and for that reason he did not support its introduction into Table 3.11-1.283

Having considered the arguments for and against the inclusion of a nutrient load
reduction approach for tributary sub-catchments in Table 3.11-1, we have decided
against it. First, the approach does not relate the nutrient targets to managing any
instream effect or response. Secondly, it is unclear as to how the approach factors in
modelling of FEP requirements. Thirdly, we have altered the policy mix of PC1 with
respect to FEPs and the 75™ percentile rule for N leaching, which means the policy mix
adopted by the CSG and used in the modelling approach above now has less

relevance.

280
281
282
283

JWS on water quality - page 31.

Dr Cooper, JWS on water quality - page 141.

Dr Scarsbrook, JWS on water quality - page 195.
Dr Depree, JWS on water quality - page 157.
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A second approach proposed by Dr Canning (for Fish and Game) involved the use of
DRP and nitrate bands that were correlated with ecosystem health metrics for
macroinvertebrates, fish and periphyton.?®* The approach would follow the general
goal of adopting a B-grade level of health, with any tributary sub-catchment below a B-
band needing to improve to the bottom of the B band and any river above this threshold

would need to at least maintain its position.

It is fair to say that Dr Canning’s approach received limited support from the other
experts. Dr Cooper stated that the ecosystem health metrics that Dr Canning
considered were linked to DRP and nitrate concentrations were also influenced by
other ‘drivers’ of ecosystem health. Dr Depree noted that the approach forwarded by
Dr Canning used large national datasets and was not based on Waikato data, a view
echoed by Dr Scarsbrook. Dr Scarsbrook noted that WRC’s own research (using data
from the REMS monitoring programme) had ‘clearly identified’ the management actions
needed to reduce extent of poor ecosystem health. That research identified that
nutrients are of secondary importance compared to sediments, riparian condition and
in-stream habitat.?®> In response to questions at the presentation of the JWS on Table
3.11-1, Dr Scarsbrook stated that “nutrients, in particular nitrogen, was [sic] a very poor

predictor”.28®

In Block 1 of the hearing, Dr Ausseil produced detailed rebuttal evidence on the
relationships, or lack thereof, between nutrients and river ecosystem health. He
concluded that, aside from when ammonia and nitrate reach levels capable of exerting
toxic effects, there is no direct causative relationship between nutrient concentrations
and macroinvertebrate health indices (in particular MCI).2” He went to state that that
any evidence of statistical correlations between TN and MCI, and TP and MCI, were

non-causative relationships.

We conclude that Dr Canning’s recommended approach to DRP and nitrate thresholds
in tributary sub-catchments based on relationships with ecosystem health metrics lacks
sufficient scientific verification and peer support for inclusion in Table 3.11-1. The
strength of the relationship between nutrient concentrations and particular river

ecosystem health indices, such as the MCI, appears questionable for the Waikato
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Dr Canning, JWS on water quality — page 31.

Dr Scarsbrook, JWS on water quality — page 195.

Dr Scarsbrook, JWS on water quality presentation, 18 July 2019 — audio.
Dr Ausseil, Block 1 rebuttal evidence — paragraph 25.
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region. It may be appropriate to revisit the inclusion in Table 3.11-1 of such an attribute,

or its equivalent, in future plan changes, once further research has been undertaken.

A third approach suggested by the experts was one that set nutrient thresholds to
manage the risk of excessive periphyton growth in the tributaries. As stated in the
JWS,?8 under this approach, dissolved nutrient thresholds would apply to all hard-
bottomed, wadeable sites and their contributing catchments in order to manage the risk
of nuisance periphyton growth and subsequent effects on ecosystem health and
recreational/cultural use of water in wadeable tributaries of the PC1 sub-catchments.

This approach had two options for setting nutrient concentration thresholds: one based
on that presented in the Block 1 evidence of Ms McArthur (on behalf of DoC), and the
other based on information contained within a recent review of nutrient criteria for New

Zealand rivers.289

Many of the experts agreed that periphyton proliferation is an important issue in rivers.
However, a number questioned the significance of this issue in the Waikato-Waipa
River catchments. For example, while Dr Ausseil supported the setting of nutrient
thresholds for managing periphyton, he was of the opinion that there was a general
lack of information the state of periphyton issues in the Waikato catchment and
“virtually no information” on periphyton/nutrient relationships in the catchment.?®® He
went to state that significant periphyton issues have not, to date, been identified in the
Waikato catchment. Dr Cooper did not support this approach either, but supported a
periphyton attribute for hard-bottomed streams where a periphyton issue had been
identified.

We received no monitoring data to demonstrate that nuisance periphyton growth is a
significant issue in the Waikato-Waipa River catchments. WRC scientists at the
hearing were of the opinion that nuisance periphyton growths were not a significant
issue, whereas experts on behalf of DoC and Fish and Game were of the view that it
could be. This general lack of definitive information does not provide us with the
necessary level of confidence to include nutrient thresholds for tributary sub-

catchments in Table 3.11-1 based on the management of periphyton.

To wrap up, no consensus could be reached on long-term N and P thresholds for

tributaries for the management of ecological health, including periphyton management.
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JWS on water quality — page 35.

Matheson F., Quinn, J.M., and Unwin, M. 2016. Instream plant and nutrient guidelines. Review and
development of an extended decision-making framework Phase 3, HAM2015-064: 118.

Dr Ausseil, JWS on water quality - page 123.
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Individual experts had an opportunity to record their reasons for recommending that
such thresholds be adopted or rejected.

We are aware that at the time of writing this report, a draft National Policy Statement
for Freshwater Management was the subject of consultation, and that that document
includes proposed ecological health attributes for DIN and DRP that are different again
to any of the options suggested to us by experts. We place no weight on that document,
for the reasons set out in section 3 above.

On the basis of a lack of a clear preference from the experts, we find that we are unable
to recommend any particular option be included in Table 3.11-1 for N and P thresholds
that relate to ecosystem health management in the tributaries (i.e., the sub-
catchments). However, as we have previously noted, water quality scientists for WRC
included current state data for DRP in the Closing Planning Statement and
recommended that it be included in Table 3.11-1 with short and long-term target states
also set at current state (i.e. maintain). We accept this recommendation on the basis
that the inclusion of current state data for short and long-term target states should be
viewed as ‘place holders’ pending the development of tailored targets for the
management of ecosystem health in individual sub-catchments, and should not be
construed as implying that the current state DRP concentrations are acceptable at all

sites.

Table 3.11-1 as notified included an attribute for water clarity. Apart from a few
exceptions, the clarity attribute applied to all monitoring sites in the Waikato-Waipa
River catchment. Experts expressed concern that the clarity threshold in Table 3.11-1
was in relation to median clarity values for each site. As pointed out in the JWS, grading
a site against a median would mean that the value is only met 50% of the time, and for
the other 50% of the time, the clarity could be markedly less than the median. By
implication, if the median value was regarded as an acceptable level of water clarity for
swimming, then 50% of the time the clarity would be unsuitable for swimming. We do
not think this reflects the objectives of Te Ture Whaimana relating to swimming and

swimmability.

All experts participating in conferencing agreed that clarity was an important attribute
to measure, and a large majority agreed that it should be the subject of a numeric
attribute in Table 3.11-1. The first was closely aligned with the TLG approach. The
difference was that the reporting statistic was the 10" percentile (i.e. 90% of samples
are greater than the threshold value) rather than the median. The experts

characterised this alternative as more aligned to the principles of the E.coli attribute
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that we will discuss shortly, as it is based on the proportion of samples exceeding the
median. Both clarity options adopted 1 metre as an acceptable minimum level of water
clarity for swimming. The key difference between the options was the percentage of
occasions this threshold was met.

The option that adopted a 10™ percentile as the reporting statistic for meeting the
minimum swimming suitability threshold was deemed more stringent than the
alternative option and that in Table 3.11-1 as notified, and would ‘grade’ more sites as
failing to achieve the Minimum Acceptable State (53 sites would fail under Option 2
versus 33 sites under the alternative option). Another way to characterise the
difference is that Band A of Option 2 equates to Band C of the alternative.

The preferred option at expert conferencing was not clear-cut. The only clear
consensus is that the status quo is not satisfactory. The position is complicated
because water clarity has aesthetic connotations. Clearer water appears ‘cleaner’ and
more attractive for swimming, without making any material difference to its safety for

swimmers (once above a minimum threshold).

Water clarity was identified by River iwi members as a potential attribute for swimming
and members expressed a need to see the bottom of a swimming place to be reassured
it is safe and is familiar (inter-generational). This could be at the bank of the river or
lake and/or in the water and is likely to be at a human scale, that is shoulder to feet
(approx. 155cm vertical).?*

It is clear to us that the long-term option requiring that 90% of samples are greater than
the threshold value (1.0 metre clarity) is the more conservative approach to providing
safe swimming. In the absence of clear evidence that a lower standard provides for

safe swimming, in our view, Te Ture Whaimana directs us towards that outcome.

Table 3.11-1 as notified included an E.coli attribute for all sites, but the only statistic
included was the 95" percentile value. It is unclear to us why this was the case as the
2014 version of the NPS-FM included both medians and 95" percentiles. The
amended (2017) NPS-FM includes, for E.coli (human health for recreation), a

combination of four metrics to be used to determine attribute state as follows:

. Exceedance of the 260 CFU/100mL threshold;
. Exceedance of the 540 CFU/100mL threshold;
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TLG Report 2018/42. Matauranga Maori Knowledge Networks: Wai Ora Plan Change. Waikato
Regional Council Technical Report 2018/42 (Coffin, A., 2015).
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. Median; and

. 95th percentile.

At conferencing, the expert witnesses reached consensus on adopting the application
of the above four NPS-FM metrics for Table 3.11-1. Appendix A of the Officers’ Closing
Planning Statement notes that WRC water quality scientists have aligned the values in
Table 3.11-1 with the E.coli attribute table in 2017 revision of the NPS-FM. The
scientists stated that their recommended amendments have the net effect of long-term
targets attribute state for all PC1 monitoring sites that equate to Band A from the NPS-
FM (2014, amended 2017). We agree with these amendments as they are consistent
with the NPS-FM and give effect to Te Ture Whaimana.

Dr Dada (for Beef and Lamb) raised the issue of the WRC'’s approach to E.coli levels,
and associated infection risk, under high (i.e., flood) river flow conditions when,
arguably, bathing and other contact recreation activities are typically not undertaken,
and so less relevant as a health risk. He stated that 95" percentile E.coli
concentrations are ‘rare events that are associated with storm flows and will only reflect
in 5% of the observed data used to make this judgement”?*> That may well be the
case. We were nevertheless inclined to adopt the approach used in the NPS-FM,
where attribute states are based on the assumption that infection risk ignores the
possibility of not swimming during high flows.?*®* The NPS-FM approach acknowledges
that ‘actual risk’ will generally be less if a person does not swim during high flows, which
we interpret to mean it is conservative, and as such is consistent with Te Ture

Whaimana.

To check the end result, the panel asked WRC scientists for current state data on E.coli
statistics that included ‘filtered’ datasets that excluded when river flows were lower than
three times the median flow for the relevant monitoring site (i.e., data when river flows
were high) so that these could be compared with the complete monitoring data set.
That information was supplied to us in the Closing Planning Statement.?®* Contrary to
our expectation, exclusion of flood flows does not systematically reduce the 95%
percentile concentration, and in many cases, has the opposite effect. Consequently,
we do not accept Dr Dada’s concerns regarding the relationship between flow and

E.coli concentrations for the Waikato-Waipa catchment.
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Dr Dada, Block 1 evidence in chief — paragraphs 10 and paragraphs 35-16.
NPS-FM — page 40.
Closing Planning Statement, Appendix C, Table 3 — page 38.
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A number of other attributes were considered and discussed at conferencing, namely:

sediment;

DO;

Temperature;

toxicants (other than ammonia and nitrate);
benthic macroinvertebrates;

nuisance macrophytes (aquatic plants);
periphyton (benthic algae);

fish;

riparian cover;

attributes specific to lakes;

attributes specific to wetlands, particularly Whangamarino wetland.

WRC scientists summarised the support for including some of these additional
attributes into Table 3.11-1 as follows:

support for two additional numeric attributes:
o macroinvertebrates (10 in support for inclusion: 4 against); and
o Whangamarino wetland (6 in support, 5 against);

support for additional narrative objectives:

o deposited sediment (unanimous support for inclusion as narrative
objective);

o DO (unanimous support for inclusion as narrative objective);

o benthic macroinvertebrates (10 for inclusion, 4 against);

o periphyton (unanimous support for inclusion as narrative objective)

o Whangamarino wetland (majority support (6 for, 2 against) for inclusion

as narrative objective);
o other wetlands (majority support (8 versus 2) for inclusion as narrative

objective);

The WRC scientists considered that any proposed narrative attributes would sit outside
of Table 3.11-1, and did not consider them further in their revision of the table. We
agree with this approach. There was considerable debate about the appropriateness
of these attributes, including whether they were in scope of PC1, and in particular how

they related to the four contaminants at the heart of PC1.
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WRC scientists were of the view that nuisance periphyton was not a significant issue
in the Waikato-Waipa River catchment, due largely to the majority of tributaries having
soft-bottom habitat not suitable for the establishment of periphyton.

Dr Canning did not agree with this assessment and produced a map of the Waikato-
Waipa River catchments that modelled the predicted extent of streams and rivers with
hard- versus soft-bottomed substrate.?®® According to Dr Canning, the map indicated
that at least 80% of the river and stream reaches were hard-bottomed and, by
inference, were capable of supporting periphyton growths. Ms McArthur in her Block
1 evidence in chief for DoC listed a number of tributaries which she stated were not
naturally soft-bottomed systems.?®® In the Closing Planning Statement, WRC water
quality scientists acknowledged that the exclusion of periphyton from PC1, despite it
being a compulsory attribute under the NPS-FM, will need to be addressed.?®” They
identified an option of adopting a risk-based monitoring requirement and a narrative
objective identifying targets for periphyton, particularly in any high-risk sites that might

breach the national bottom line periphyton biomass value.

Although we note that periphyton is a compulsory attribute under the NPS-FM, we do
not see the point in managing for it in systems that do not support its accrual. There
are also practical issues to consider before including a periphyton attribute in Table
3.11-1, not least is the lack of WRC monitoring data to compare the state of streams
and rivers in the Waikato-Waipa River catchments against the NOF periphyton biomass
attribute bands (as noted in the JWS.2°® We heard that WRC monitors periphyton at
hard-bottomed sites only annually, whereas NPS-FM attribute bands are based on a

monthly monitoring regime with a minimum record length for grading a site of 3 years.

We have elected not to include a periphyton numeric attribute for Table 3.11-1 given
the issues identified above. In our view, the WRC scientist’s suggested option noted
above does not lend itself to inclusion either. However, the inclusion of a periphyton
attribute will need to be revisited in subsequent plan changes when more detailed
information is available on factors affecting nuisance periphyton growths in the
Waikato-Waipa River catchments, including geographical distribution and the

relationship between low water clarity and low periphyton biomass.
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Dr Canning, 16 July 2019 Fish and Game responses to Block 1 questions (attachment to Memorandum
of Counsel).

Ms McArthur, Block 1 evidence in chief— paragraph 90.

Closing Planning Statement, Appendix A — page 24.

JWS on Table 3.11-1 — page 80.
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We discussed the issue of scope in section 4 of our report, concluding that temperature
and heavy metals®® are out of scope. We note also the finding that scope for including
biological tests like fish and MCI indices depends on the way they are used in PC1.

The experts considered whether or not a DO attribute should be included in Table 3.11-
1. Inthe JWS, the experts acknowledged the importance of DO in maintaining aquatic
ecosystem health, however they also noted that there is an indirect relationship only
between it and the four contaminants of concern.®® The JWS section on DO
recommended it be implemented as a monitoring requirement, with the bottom-line set

as a trigger value for management intervention.

Mr Vant and Ms McArthur pointed out to us at the JWS presentation that the Water
Module of the operative Waikato Regional Plan includes Policy 7 relating to the
maintenance and enhancement of water bodies that support indigenous and trout
fisheries. Policy 7(d) requires consideration of the need to maintain water temperatures
and dissolved oxygen levels that are suitable for aquatic habitat and spawning.*°* For
significant trout fisheries and trout habitat, discharges shall not cause dissolved oxygen
to fall below 80 percent of saturation concentration. If the concentration of dissolved
oxygen in the receiving environment is below 80 percent saturation concentration, any
discharge into the water shall not lower it further. There is no specific equivalent DO

standard for significant indigenous fisheries and fish habitat.

While DO is an important water quality attribute, its direct relationship with the four
contaminants is limited, and therefore it is of low value in assisting their management.

On that basis, we have not included it as an attribute in Table 3.11-1.

The inclusion of a macroinvertebrate community health indicator (e.g., MCI or QMCI)
as an attribute for inclusion in Table 3.11-1 was considered by the water quality experts
at conferencing. While all experts agreed that macroinvertebrate communities are an
important measure of value, there was quite a divergence of opinion as to whether that
should require a numeric attribute state for inclusion in Table 3.11-1. There was even
considerable disagreement as to whether it was appropriate to have a narrative

attribute.
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Section 4 of our report addressed heavy metals because that was what submissions (e.g. of Forest and
Bird) referred to. We consider the same conclusion would follow for other toxicants not associated with
N, P, sediment and microbial pathogens.

JWS on water quality — page 70.

Policy 7 Fish Class, Waikato Regional Plan — Reprinted April 2012 — page 3-17.
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There are some practical difficulties associated with including a macroinvertebrate
attribute in Table 3.11-1. First, we heard that WRC’s ecology monitoring programme
for macroinvertebrates samples only wadeable streams. The JWS notes that sites
listed in Table 3.11-1 are based on the WRC’s water quality monitoring network and
many are non-wadeable. Only ten of these sites have macroinvertebrate sampling
data associated with them.2°2 Dr Depree noted that this ‘mis-alignment’ of monitoring
sites meant that there may be no relevant water quality data to respond to decreasing

or impoverished macroinvertebrate communities at a site.3%

Secondly, MCI and QMCI indices are related to hard-bottomed streams and rivers,
although variants exist for soft-bottomed streams. We heard that many of the streams
in the Waikato-Waipa River catchments are soft-bottomed. We consider this situation

would pose difficulties with data interpretation.

The experts could not agree on a regional bottom-line for an MCI or QMCI attribute. Dr
Canning preferred bottom lines of 90 and 4.5 for MCIl and QMCI respectively. Dr
Mueller also preferred an MCI bottom-line of 90 rather than the 80 presented in the

recommendation of the sub-group on macroinvertebrates.

Finally, the macroinvertebrate attribute as recommended in the JWS (Table 3 — page
77) used QMCI scores described at the FMU scale and assessed as the percentage of
stream length in ‘Poor’ condition. The WRC water quality scientists in the Closing
Planning Statement pointed out that this approach does not lend itself to inclusion in
Table 3.11-1. WRC scientists also noted that the main ‘drivers’ of macroinvertebrate
community health in Waikato streams are riparian and habitat condition and levels of
fine sediment, and therefore the relationship between the four contaminants of concern
and a macroinvertebrate attribute was ‘debatable’.3** We agree with the WRC
scientists and on that basis have not included a macroinvertebrate attribute in Table
3.11-1.

A number of experts were not in favour of the Fish IBI index being included as an
attribute with thresholds in Table 3.11-1. Dr Ausseil considered that the index did not
reflect fish community composition or structure, nor take in account the likes of barriers
to fish migration, suspended and deposited sediment, and that the relationships
between nutrients and fish may be due to other factors other than a direct cause and

effect relationship. Dr Cooper was of the opinion that the index is useful to monitor,
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JWS on water quality — page 76.
Dr Depree, JWS on water quality - page 161.
Officers’ Closing Planning Statement, Appendix A — page 23.
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and could be a monitoring recommendation, but inappropriate as an attribute for setting
targets and limits in Table 3.11.1 for determining the effectiveness of PC1.3%® Dr
Scarsbrook did not support the inclusion of a fish index in Table 3.11-1 either. He
stated that the relevant paper on the subject (Pingram et al. 2019%%) indicated it was
poor at discriminating stressor effects in Waikato. He went on to state that the fish
index is heavily influenced by barriers to access and this limits its utility as a water

quality indicator.

Ms McArthur agreed with the recommendation for inclusion of the index, but gave no
reason in the JWS statement.

We support the monitoring of fish populations within the Waikato-Waipa River
catchments and assessments to determine their abundance and health. However, we
do not find the relationships between the Fish IBI and the four contaminants to be
sufficiently well understood for it to be included as an ecosystem health attribute in
Table 3.11-1.

As for remaining attribute candidates, the inclusion of macrophytes had clear support
of only one of the experts at conferencing. We consider deposited sediment is within
scope and clearly affects freshwater habitat. However, only two of the experts wanted
it included as a numeric attribute and, on balance, we do not consider it has sufficient

refinement as a numerical attribute for inclusion in Table 3.11-1 in this plan change.

Riparian cover also had little support from the experts as an attribute and in any event
we consider that it is not a freshwater attribute. Further, the attribute states presented
by Dr Mueller do not appear to have been tested for the Waikato-Waipa River

catchment.

We also note that the riparian vegetation widths within the proposed attribute bands
(up to 25 metres) would have economic implications to affected landowners that had
not been taken into consideration. Dr le Miere gave us an idea of the potential costs in
his Block 3 evidence for Federated Farmers, suggesting that planting and maintaining
a 20 metre riparian margin would cost in the order of $2b, with the value of the land

lost over $900 million. To state the obvious, these are not inconsiderable sums. They
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Dr Cooper, JWS on water quality - page 143.

Pingram, M.A., Collier, K.J., Hamer, M.P., David, B.O., Catlin, A.K. & Smith, J.P. 2019. Improving
region-wide ecological condition of wadeable streams: risk analyses highlight key stressors for policy
and management. Environmental Science and Policy 92 (170-181).
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certainly suggest a need to proceed with a much greater level of evidence and analysis
than we had before us.

In relation to the lakes and the Whangamarino wetland, we consider that PC1 has not
adequately addressed these water bodies, particularly given the ecological state that
some of them are in. Whangamarino is essentially being used as a sink for
contaminants prior to its water discharging to the lower Waikato River. Given our
finding that Whangamarino is an outstanding water body in the context of Objective 5,
this is obviously not a satisfactory situation.

Dr Robertson presented proposed numeric TN and TP attribute targets for
Whangamarino Wetland in the JWS. While some experts expressed doubts about the
concept of fixing TN and TP targets, we had no contrary evidence as to what targets
were appropriate if we determined they were required (which is the case). Dr
Robertson also presented narrative targets for TN, TP, sedimentation and the
hydrological regime.

We consider that a precautionary approach is required for this wetland given its
outstanding status, and as such, that there is merit in at least adopting the narrative
targets for TN and TP that we had evidence on. In section 4 of our report, we found
that water quantity is outside the scope of PC1. While we accept that hydrology can
affect wetland ecosystem health, we consider, we have no ability to recommend

regulation of hydrological drivers for wetlands in this plan change.

Inthe JWS, Dr Robertson presented narrative attribute targets for other wetlands based
on wetland type (bog, fen, swamp, marsh).’®” We found these proposed narrative
states to be extremely vague and were also concerned about the absence of any
assessment of resulting costs. Consequently, we have not included these in Table
3.11-1.

Lakes received relatively little attention in notified PC1. The evidence we received at
the hearing indicated that many were in a much degraded state with respect to water
quality and ecosystem health. As notified, Table 3.11-1 set out lake 80-year
concentration targets for chlorophyll-a, cyanobacteria, TN and TP, and a minimum
visual distance for water clarity. These targets were grouped by lake FMU (dune,
riverine, volcanic and peat) and individual lakes were not identified. There were no

short-term targets.
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JWS on water quality — pages 108-109.
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DoC'’s submission sought the inclusion of short-term targets for lakes that required a
20% improvement in water quality within the first 10 years of the plan. Dr Phillips gave
evidence on lakes in Block 1 for DoC and supported her submission on short-term
targets, stating that lakes have a longer response time to management actions within
lakes and lake catchments.3%®

DoC also sought that a greater number of FMUs be established for lakes in the
Waikato-Waipa River catchments, and Dr Phillips provided an example of one
approach to achieve this. This approach was presented in the JWS (Attachment 12,
Table 2, page 98) and included ten lake FMUs along with short-term and long-term
concentrations targets for chlorophyll-a, TN and TP.

At the JWS presentation, Dr Scarsbrook stated that within the lake FMUs, there are
lakes with varying current state water quality, including some in a very poor state (in
particular the riverine lakes). He said that because of the varying nature of water quality
between lakes, each lake will need to be managed in its own right, and WRC would be
developing management plans on a lake-by-lake basis to address specific issues.

We asked Dr Scarsbrook whether WRC scientists agreed or disagreed with the need
for changes to the lake attributes states in Table 3.11-1 as notified. He did not respond,
citing a concern that deciding what the magnitude of short-term targets should be is a
value judgement and was not one for scientists to determine. Dr Cooper expressed a
similar opinion. He also considered there had not been the opportunity to properly
caucus the proposed lake attributes and questioned how the short-term targets would
be interpreted for individual lakes when applied at the FMU scale as proposed in
Attachment 12 of the JWS3%,

In the Closing Planning Statement, the Officers elected not to change Table 3.11-1 with
respect to lakes (aside from adding an attribute state for ammonia). However, they
provided an alternative Table 3.11-2 ranking which prioritised Whangamarino and
lower Waikato lakes sub-catchments ahead of other previously higher priority sub-

catchments.

We find that a single short-term target for all lakes within an FMU is not appropriate.
While we consider short-term targets for lakes have merit, we received no
recommendations for individual lakes. Further, and linked to the absence of individual

lake values, the short-term targets presented in the JWS had an insufficient analysis of
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Dr Philips, Block 1 evidence in chief — paragraphs 124 — 125.
JWS — page 143.
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costs (in particular) to enable us to undertake a section 32AA evaluation supporting
their inclusion. This is not a criticism of Dr Phillips. Because the required degree of
improvement for each lake is not known, it is not possible to assess those costs.

Given the above, we have decided to adopt the Closing Planning Statement’s
recommended Table 3.11-1 with respect to lakes. As we discuss in section 12 of our
report below, we also agree with the suggestion to elevate sub-catchments with lakes
higher up the priority order in Table 3.11-2. Finally, we accept that there will be a need
for non-regulatory methods for management plans for individual lakes. We expect that
water quality targets for individual lakes will form part of future plan changes.

At a more minor level, we have amended the description of the sub-catchments to align
with notified Table 3.11-2 and inserted a footnote to link the table to Map 3.11-2,
showing their areal extent.

FMUs and Sub-catchments

1012.

1013.

1014.

1015.

Table 3.11-1 breaks the catchments up into FMUs. Of the river-based FMUs, each
one is comprised of several sub-catchments. Map 3.11-1 showed the FMUs. Map

3.11-2 showed the sub-catchments.

Several submitters sought amendments to FMU and sub-catchment boundaries. DoC
and Fish and Game asked for a separate FMU for Whangamarino Wetland in
recognition of the significant values associated with this wetland complex. Dr
Robertson provided largely uncontested evidence for DoC as to those values, which
we addressed in section 9 following (in the context of (now) Policy 16). While we have
not elected to carve out a separate and new FMU for the Whangamarino Wetland
catchment, we have made provision for TN and TP attributes specific to it and
increased the priority rankings in (now) Table 3.11-3 for all sub-catchments that drain
into it. We regard these changes as providing the appropriate recognition of the

wetland within the broader catchment.

DoC also sought FMUs for individual lakes, as we discussed above. We do not think
this is necessary as we do not see how this would better achieve the outcomes sought
in Te Ture Whaimana. As WRC intensifies its lake monitoring programme, future data

may assist in refining the lake FMU groupings.

A number of submitters sought greater division of the riverine FMUs. There was a
general view that the Upper Waikato FMU was too large and might be divided perhaps

into as many as 4 FMUs. Ms Addenbrooke provided evidence for Miraka at Block 1
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analysing the rationale for different FMU boundaries and suggesting possible
alternative divisions, based on a range of criteria. Her view was that the existing FMUs,
and the Upper Waikato FMU in particular were too large and homogeneous in terms of
their biophysical attributes and will fail to identify priority contaminants.®!® She also
drew attention to the link between the FMU boundaries and the practical application of

the 75" percentile rule, which Miraka opposed on a range of grounds.

In our view, if the value-setting exercise undertaken by the CSG and documented in
notified section 3.11.1 had identified clearly different values for sub-sets of the defined
FMUs, there would have been a better case for dividing those FMUs. However, that
was not the case. Looking afresh at the Upper Waikato FMU, as the FMU whose
boundaries were the principal issue, its defining feature is the string of hydro lakes
ending at Karapiro. To us, that is a logical division of the catchment. It is by no means

the only possible division, but it is a logical division.

Moreover, as was noted in the course of the hearing, with water quality values mostly3!!
defined at the sub-catchment level by Table 3.11-1, the principal (perhaps the sole)
significance of the FMU boundary is to the application of the 75" percentile rule. As
discussed in section 5 of our report, we have recommended what we believe to be a
more policy-based approach to higher N leaching enterprises than the notified PC1,
but it retains the essential feature of fixing an N leaching value across each FMU as a

trigger for a different approach under the policies and rules.

It seemed to us that what Miraka was seeking to achieve by redrawing the FMU
boundaries was to increase that trigger value in the upper part of the Upper Waikato

FMU, and thereby to make the rule less onerous for Miraka’s suppliers.

We consider that were the FMU boundaries to be redrawn in the manner Miraka
proposed, it would merely accentuate the differences in N leaching rates as between
different FMUs, and probably necessitate a different approach to fixing the trigger
values in the FMUs that were ‘out of kilter’ with the rest of the sub-catchment in order
to preserve reasonable equity as between different enterprises. Miraka would

accordingly not achieve its strategic objective either way.

310
311

Ms Addenbrooke, Block 1 evidence in chief, paragraph 4.9.
The exception being for the relatively small number of sub-catchments for which no water quality values
have yet been defined.
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. We have suggested a new Table 3.11-2 in combination with amendments to Policy 1
to provide a mechanism for localised contamination to be prioritised, thereby

addressing Ms Addenbrooke’s point in that regard.

. We also take on board the Officers’ concern regarding increased reporting

requirements on WRC if the number of FMUs multiplies.
In summary, we do not support dividing up the existing FMUs.

. WPL sought the division of sub-catchment 66 (Waikato at Ohakuri) into sub-
catchments 66A (Tahorakuri) and 66B (Ohakuri), as one is more riverine and the other
more lacustrine. The Officers recommended that the WPL submission is not adopted,
noting that differences similar to those raised by WPL exist within many of the sub-
catchments.®'? However, the Officers considered that, with improvement in monitoring
data and information into the future, there may be an opportunity to divide catchments
in future planning processes. While we have some sympathy for WPL’s argument
around splitting sub-catchment 66, we agree with the Officers that this is a matter better
dealt with in future plan changes. This same line of thought also applies to WRC’s
submission requesting that sub-catchments 52 (Waitomo at SH31 Otorohanga) and 46

(Waitomo at Tumutumu Rd.) be combined.
regulatory Approaches

. While we have declined to include a large number of potential numeric attributes
discussed at conferencing, we agree that a number of them should be monitored as
indicators of ecosystem health and potentially for inclusion as attributes in future plan
changes. Indeed, we were made aware at the hearing by WRC staff that the Council

already includes a number of these parameters in its regular monitoring programmes.

. Specifically, we consider that macroinvertebrate, fish and periphyton monitoring is

necessary to provide that essential information feedback loop between the four
contaminants of concern, land management practices associated with the policies and
rules associated with this plan change and aquatic ecosystem health. We
acknowledge that periphyton and macroinvertebrate monitoring will be limited to
wadeable streams and rivers, and periphyton monitoring limited to hard-bottomed

streams.

312

S42A Block 1 report — paragraph 506.

Page 224



1026.

1027.

1028.

1029.

Page 234

We encourage WRC to determine more rigorously how it will marry its REMS ecological
monitoring programme with the Waikato-Waipa River catchments sub-catchment water
quality monitoring programme. Ecological monitoring (e.g., periphyton,
macroinvertebrate and fish) will provide an important feedback to regulators and
stakeholders on the effectiveness of the policies and rules of the plan change.

We heard how WRC has already added ten relatively new monitoring sites to sub-
catchments within the Waikato-Waipa River catchments. Several submitters sought
even more sites be added. We also received information from WRC regarding its lakes’
monitoring programme and proposals to increase the number of lakes being monitored
to provide representativeness within each of the four Lake FMUs.

We encourage WRC to work with landowners and sub-catchment/collective groups to
establish complementary monitoring programmes that are relevant to their operations
and sub-catchment.

We address non-regulatory Implementation Methods in more detail at Section 10 of
this report. However, we record that the matters of: encouraging WRC to determine
more rigorously how it will marry its REMS ecological monitoring programme with the
Waikato-Waipa River catchments sub-catchment water quality monitoring programme,
and working with landowners and sub-catchment/collective groups to establish
complimentary monitoring programmes; have been included in the Implementation

Methods that we have recommended.
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9. POLICIES

General Approach to Policies:

1030.

1031.

1032.

1033.

1034.

The Block 2 section 42A Report addresses most of the policies in PC1, and the rule
framework supporting those policies. There are major themes running through the
policies, and the submissions on them. Like our report, the Block 2 section 42A Report
is structured with a preliminary discussion of these major issues before reviewing
submissions on specific policies. We have, however, come to some positions on those
general issues that differ materially from those recommended by Officers, which flow
through into the content of the policies. We summarise our recommendations on those
“big” issues in section 5 of our report. Nevertheless, we think it is useful to follow the
structure of the Block 2, section 42A Report and work through the policies, largely in
the order in which they appeared in the notified PCL1.

In our discussion of the objectives in section 7 of our report, we recommended deleting
both the heading of each objective and the reasons for that adoption; essentially

because the objectives should speak for themselves.

We consider that the same logic applies to the policies. While generally less fulsome
than the headings on the objectives, the policy headings provide grounds for argument
about their implications for interpretation of the policies because they necessarily do

not capture the nuances of each policy.

Unlike objectives, with some 17 policies (growing to 19 with our recommendations), we
think some division between policies on different subjects is required. We therefore

suggest a three-fold division, as follows:
(a) Diffuse Discharges;

(b) Point Source Discharges;

(c) Diffuse and Point Source Discharges.

This reflects the fact that there is an initial group of policies specific to diffuse charges,

another group specific to point source discharges, and a final group common to both.

Management of Diffuse Discharges

1035.

As notified, Policy 1 read as follows:
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“Policy 1: Manage diffuse discharges of nitrogen, phosphorus, sediment and microbial
pathogens / Te Kaupapa Here 1: Te whakahaere i nga rukenga roha o te hauota, o te

pltatae-whetd, o te Waiparapara me te tukumate ora poto

Manage and require reductions in sub-catchment-wide discharges of nitrogen,
phosphorus, sediment and microbial pathogens, by:

a. Enabling activities with a low level of contaminant discharge to water bodies

provided those discharges do not increase; and

b. Requiring farming activities with moderate to high levels of contaminant discharged

to water bodies to reduce their discharges; and

c. Progressively excluding cattle, horses, deer and pigs from rivers, streams, drains,
wetlands and lakes.”

The Block 2, section 42A Report noted several hundred submissions specifically on
Policy 1 in section C1.2.4.2 and seeks to summarise key points raised by submitters.
We adopt and rely upon that summary.

The initial point made by Officers when seeking to analyse those submissions is to
discuss a theme running through many submissions, suggesting that there is an
excessive focus on N in PC1. The Officers do not comment on whether they agree or
not that there is an excessive focus on N, but do agree that the way in which the

policies, rules and schedules of PC1 are presented makes this an easy assumption.

For ourselves, we think that this is more than just an issue of presentation. In our
discussion of (now) Table 3.11-3 in section 12 of our report below, we conclude that
when ranking relative priorities, microbial pathogens are in fact the largest single issue
for the catchment, especially in terms of swimmability and gathering food. It is in our
view certainly the issue that requires most urgent action to address. While N cannot
be ignored, particularly given the data we received indicating that it is steadily
increasing, we do not regard it as being as significant an issue, at least in the short

term.

Having said that, we think that there is merit in the Officers’ observation that there is a
lack of clarity in the policy, rule and FEP framework as to what is expected and that
this would be improved if the policy directions currently split between Policies 1, 2 and

6 were rationalised. The way in which the Officers recommend this be done is through
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focusing Policy 2 more tightly on FEPs and merging the common elements of Policies
1, 2 and 6. Consequently, it is recommended that Policy 6 be deleted.

1040. To understand the point Officers are making, it is necessary to bring Policy 2 and Policy
6 more clearly into focus. As notified, Policy 2 read:

“Policy 2: Tailored approach to reducing diffuse discharges from farming activities/ Te
Kaupapa Here 2: He huarahi ka ata whakahangaihia hei whakaiti i nga rukenga roha i

nga mahinga pamu

Manage and require reductions in sub-catchment-wide diffuse discharges of nitrogen,
phosphorus, sediment and microbial pathogens from farming activities on properties

and enterprises by:

a. Taking a tailored, risk based approach to define mitigation actions on the land that
will reduce diffuse discharges of nitrogen, phosphorus, sediment and microbial
pathogens, with mitigation actions to be specified in a Farm Environment Plan
either associated with a resource consent, or in specific requirements established

by participation in a Certified Industry Scheme; and

b. Requiring the same level of rigour in developing, monitoring and auditing of
mitigation actions on the land that is set out in a Farm Environment Plan, whether
it is established with a resource consent or through Certified Industry Schemes;

and
c. Establishing a Nitrogen Reference Point for the property or enterprise; and

d. Requiring the degree of reduction in diffuse discharges of nitrogen, phosphorus,
sediment and microbial pathogens to be proportionate to the amount of current
discharge (those discharging more are expected to make greater reductions), and
proportionate to the scale of water quality improvement required in the sub-

catchment; and

e. Requiring stock exclusion to be completed within three years following the dates by
which a Farm Environment Plan must be provided to the Council, or in any case no
later than 1 July 2026.”

1041. As notified, Policy 6 read:

“Policy 6: Restricting Land Use Change / Te Kaupapa Here 6: Te here i te panonitanga

&-whakamahinga whenua
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Except as provided for in Policy 16, land use change consent applications that
demonstrate an increase in the diffuse discharge of nitrogen, phosphorus, sediment or
microbial pathogens will generally not be granted.

Land use change consent applications that demonstrate clear and enduring decreases
in existing diffuse discharges of nitrogen, phosphorus, sediment or microbial pathogens

will generally be granted.”

We find the logic of the divisions between these three policies difficult to follow. In
particular, the establishment of an NRP for each property (provided for in Policy 2) is
critical to the operation of notified Policy 1, because it provides the baseline against
which judgments are made about the level of contaminant discharge for the purposes
of Policy 1(a) and (b). Similarly, we heard a lot of evidence about the need to
accommodate land use change within the normal operating parameters of a drystock

farming operation if it is to remain viable.

We also heard extensive evidence from HortNZ and PVGA (and their respective
members) regarding both the desirability of providing for additional CVP growing
capacity and the terms on which that might appropriately be considered. That would
suggest a CVP specific regime both for continuation of existing CVP and new CVP,
rather than providing for new CVP in common with other potential land use changes.
However, both Policies 1 and 2 are expressed in terms that would appear to apply to
CVP.

In summary, we agree in principle with what the Officers have sought to do, but we do
not think it goes far enough. The policies need to make clear which provisions apply
to CVP and which do not. We will examine the elements of these three policies
together, taking account of the submissions on them too, as summarised in sections
Cl.2.4.3 and C1.5.3, from this perspective.

We start with the opening words of Policy 1, which are repeated in Policy 2. In section
4 of our report above, we noted the mismatch between the policies generally, which
focus on discharges of N, P, sediment and microbial pathogens, and the rules that seek
to manage land. Our recommendation was that the primary focus of PC1 be on land
uses, while making clear that that includes associated diffuse discharges. Consequent

on that finding, we recommend that Policy 1 take the same approach.

The next question is; which land uses? The rules all relate to farming activities or to

CVP, which is a subset of farming, as defined. It follows that the policy should refer to
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farming land uses, but with a separate policy to include provisions related to farming
activities other than CVP. As we work through the content of Notified Policies 1, 2 and
6, we will allocate provisions on that basis.

Management of farming land uses as a policy directive, however, does not provide
substantive guidance as to the course of action proposed. The starting point is the
notified wording which refers to requiring reductions in sub-catchment-wide discharges.
That in turn raises a number of questions. Is that all discharges? Or is the policy
directed, as its heading would suggest, towards diffuse discharges? And is the focus
solely at the sub-catchment level, which would not appear consistent with identification
of FMUs, each incorporating a number of sub-catchments.

The Officers sought to address these issues by recommending amendments to the
opening words of Policy 1 so that they would refer to both “catchment wide” and “sub-

catchment diffuse discharges”.

In our discussion of Objective 1 above, we have already drawn attention to the need
not to be restricted to a sub-catchment focus. Put simply, water flows downhill, and so
too does a significant proportion of N, P, sediment, and to a lesser extent®® E.coli.
Accordingly, the impact of contaminant discharges of all kinds is not necessarily limited
to the boundaries of any single sub-catchment. It follows that we accept the intent of
the Officers’ suggested amendment is sound, but we think it could be expressed much
more clearly by omitting any geographical description, and just referring to reduction in

diffuse discharges.

To understand the significance of the suggested amendment to qualify Policy 1 so it
just refers to diffuse discharges, it is necessary to refer to the definition of “diffuse

discharge/s”. As notified, this term was defined as follows:

“For the purposes of Chapter 3.11, means the discharge of contaminants that results
from land use activities including cropping and the grazing of livestock and includes

non-point source discharges.”

The Block 2 section 42A Report notes one submission opposing this definition, that of
FANZ. The submitter suggested that the definition is ambiguous and at face value

applies to all discharges. It suggested a revised definition, posing two options. One

313

Dr Dada described the processes leading to instream attenuation of E.coli in his Block 1 evidence in
chief for Beef and Lamb — paragraph 23(b).
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option would apply outside Chapter 3.11, which we think would necessarily be out of
scope. The suggested more specific definition is:

“For the purposes of Chapter 3.11, it means the losses that result from land use
activities, including cropping, forestry and the grazing of livestock, which are not from
point source discharges and have potential to contribute to a cumulative impact on the

receiving environment.”

The Officers response®* refers to the distinction drawn in the WRP between point
source discharges (“a stationary or fixed facility from which contaminants are
discharged or emitted”) and non-point source discharges (“contamination sources
which are diffuse and do not have a single point of origin or are not introduced into the
receiving environment from a specific outlet”). We note that PC1 draws the same
distinction with a separate set of policies governing point source discharges. The
Officers’ view is that the important distinction between the existing WRP discharge
definitions and the diffuse discharge “is that the latter is specifically for discharges

resulting from farming land use activities covered within Chapter 3.11”.31

The Officers describe the suggested alternative from FANZ as being subjective and not

improving clarity or certainty, and on that basis recommend no change to the definition.

It seems to us that FANZ has a point. Putting aside the fact that the definition is not in
fact limited to discharges resulting from farming land use activities, it would, on the face
of the matter include both point source and non-point source discharges that are the
result of land use activities. The discharge of contaminants from a dairy manufacturing
plant would, for instance, fall within that definition. The plant is a use of land and a
discharge of wastewater to the Waikato River (or any of its tributaries) is a result of that
use of land (among other things). That would not be consistent with the distinctions

drawn in both the WRP and PC1, and we do not consider would be intended.

That’s not to say that FANZ's alternative is satisfactory either. We agree with the
Officers’ point that a definition based on the potential for activities to contribute to a
cumulative impact on the receiving environment introduces an unsatisfactory level of
subjectivity. Focusing on “losses” from a property would also have unsatisfactory

consequences. It would include, for instance, losses of contaminants that are outside

314
315

Block 2 section 42A Report at paragraph 661.
Ibid at paragraph 662.

Page 231



1056.

1057.

1058.

1059.

1060.

1061.

1062.

Page 241

the landowner’s control. However, we agree with FANZ that point source discharges
should be excluded from the ambit of diffuse discharges.

As a result, we recommend that the definition of diffuse discharge/s be amended to
read:

“...the grazing of livestock, but excluding point source discharges.”

Returning to Policy 1, Officers recommend that the first way in which diffuse discharges
of the four contaminants specified might be reduced is by “requiring all farming to

operate at good farming practice, or better”.

We heard a lot about GFP and similar descriptions such as “best farming practice” and
“good management practice”. There appeared very little consensus as to what GFP
actually means, other than that it is constantly changing (and improving).3® It seemed
to us very much to be something that an experienced farm advisor would know when

they saw it.31’

During the course of the hearing, we heard from many “good” farmers. It was our
impression that what marked them out was as much a state of mind as any particular
action they might or might not have taken. We refer, for instance to the evidence of Mr
Garland, who gave evidence both on his own submission and for FAPC, and who
described a process of continuous improvement over several decades of farming, albeit
with some false steps along the way - things that seemed like a good idea at the time,

but did not work as planned.

The evidence of Mr Dragten for WRC in both the Block 2 and Block 3 hearings
illustrated that while current good farming practice could be converted to a series of
principles, assessing a farm and a farmer against those principles requires expert

judgement in many cases.

Accordingly, while the term has acquired some currency in the farming industry, we

consider it too imprecise and uncertain to provide adequate policy direction.

Dr Scarsbrook, who gave expert evidence for WRC, told us on the first day of the Block
1 hearing that he was confident that every farmer in the Waikato and Waipa River

Catchments could improve, certainly in the short-term.
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Mr Lowe for instance observed in the course of the presentation of his Block 2 evidence for the Iwi Co-
Governors that GFP today was best farming practice 5 years ago.
Compare Jacobellis v Ohio (1964) 378 US 184 per Justice Potter Stewart at 197.
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Picking up on that, and rather than fix such a fluid benchmark as GFP, we recommend

an approach of requiring a general improvement in farming practice.

That might be considered as uncertain as GFP, but we consider at least that it sends
the right message - that no one can rest on their laurels - and we propose to provide
more direction in the balance of the policy (and those that accompany it). This general
direction applies equally to CVP and so it should sit in Policy 1.

The second means to reduce diffuse discharges recommended by Officers is
establishment of an NRP for all properties. In section 5 of our report above, we
discussed the issues around NRPs for all properties and concluded that there were
other mechanisms to more efficiently and effectively manage diffuse discharges.

Consequently, we do not recommend that amendment.

The third sub-policy recommended by Officers is an amendment to notified Policy 1(a),
providing for enabling of activities “with a low level of contaminant discharge to water
bodies”. The amendment from the notified version is to remove the requirement that
discharges do not increase, but a subsequent recommended addition would have the
same effect and so the end result is essentially the same as was notified.

We agree in principle with enabling farming activities with low levels of environmental
effects. We think it would be helpful to be clear about how activities are enabled. This
is through specification of permitted activity status, with activities with greater potential
effects requiring resource consents. More substantively, we think a test for enabling

such activities based on the level of contaminant discharge is problematic.

We have no reliable way to measure contaminant discharges from individual farms. N
leaching from properties is modelled through Overseer, but as already discussed, that
has a material margin of error and, in any event, Overseer models N losses from the
root zone only. Mr Williamson’s evidence for WPL satisfied us that there is significant
variation in attenuation rates between the root zone and nearby surface water ways
depending on location. In addition, given that only N can be measured (and then only
imperfectly as above), talking about low levels of contaminant discharge conveys the

N-centric message that Officers recommended needed to be addressed.

The reality is that what we can measure is the intensity of farming operations
(principally through stocking rate limits) and use that measure as a proxy for the risk of
diffuse contaminant discharges. We emphasise the focus is on risk. For sediment, P

and microbial pathogens, where the principal contamination is the result of episodic
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overland flow, even where they are available, actual measurements may give the

wrong message unless they are long term averages.

The evidence for HortNZ%!® satisfied us that horticultural activities other than CVP can
be added to lower intensity farming operations, with an equally low risk of diffuse
contaminant discharges. Our revised sub-policy (and rules) reflects this altered focus.
Although CVP does not qualify as low intensity/low risk, the express exclusion of CVP
means that this provision properly belongs in the general Policy 1.

The fourth sub-policy recommended by Officers builds on notified Policy 1(b) and seeks
to quantify the level of discharge reduction as being that “proportionate to the amount
of (2016) discharge and the water quality improvements required in the sub-
catchment”. This test draws on what was notified Policy 2(d). We identify a number of
problems with this suggested approach. The first is that it focuses on levels of
contaminant discharge to water bodies from individual farms. That has the same
problems as discussed above in relation to the previous sub-policy.

Policy 2(d) suggested that contaminant reductions be proportionate to the amount of
“current” discharge without identifying clearly what current meant in practice. Officers
have sought to clarify that by referencing back to 2016. The difficulty with that is that
an individual farmer will not have records of their discharge levels for contaminants
other than N (or in the case of P, not accurate records). The NRP is defined as being
the greater of two reference years, both ending 30 June, and so the reference point
suggested by Officers is apparently not the NRP. Lastly, making the requirement that
proportionality be established with reference to water quality improvements required in
the relevant sub-catchment raises questions as to what degree of reduction is required,
if any, in sub-catchments where Table 3.11-1 does not identify improvements being

required.

On the face of the matter, no improvement is required but, as discussed in relation to
Objective 1, that fails to take account of the contribution upstream contaminant sources

make to downstream over-allocation.

While we agree that the principle of proportionality is a good one, it needs to be clear

how the relevant proportions will be established.
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Mr Keenan, Block 2 evidence in chief — paragraphs 48-52; Mr Barber, Block 2 evidence in chief —
paragraphs 58-59.
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The notified PC1 identified priority catchments in Map 3.11-2 based, as we understand
it>¥® principally on the extent to which current contaminant values in sub-catchments
required improvement in order to meet the desired values specified in Table 3.11-1.
The purpose of prioritisation was to determine the timeframe within which FEPs must
be provided to WRC, pursuant to notified Rules 3.11.5.3-3.11.5.4. The prioritisation

shown in Map 3.11-2 did not distinguish between contaminants.

As we discuss in section 12 below, we think that distinctions can be made between
contaminants, and that some contaminants are more equal than others. It follows in

our view that such distinctions might provide a basis for prioritisation of actions.

We note in this regard a comment by Dr Scarsbrook on the hearing day when we heard
from the participants in Joint Witness Conferencing®? to the effect that the distribution
of key areas of contamination is a very valuable means to identify and prioritise
landowner actions. We agree with that sentiment, and to provide a basis of such
prioritisation, we have reviewed the current state water quality data (as at 2010 — 2014)
supplied to us by WRC staff for 62 sub-catchment monitoring sites. We note that the
11 new sites established by WRC for PC1 and for which monitoring did not commence
until October 2019 (as noted in 2 of our report) have not been assessed, with the
exception on the Waikare sub-catchment, which is dominated by Lake Waikare, as

discussed below.

Any rankings with respect to the level of priority for each contaminant, and whether or
not they made it on to the list, has an element of subjectivity associated with it. Our
recommended prioritisation is shown in new Table 3.11-2 that we have inserted into

our recommended revised PC1.

In general, E.coli has been included where the median concentration exceeds 130
CFU/100mL, on the basis that this level of contamination represents Band D of the
E.coli attribute state in the NPS-FM (amended 2017). Sediment is included if the 10"
percentile of water clarity samples at a site is less than 0.5 metre, on the basis that this
represents Band E of the water clarity attribute (Option 1) presented in the JWS for
water quality and in Appendix A of the Closing Planning Statement. Band E has the
narrative attribute “Very likely unsuitable for swimming”. N and P are included based
on their median concentrations relative to other sites, but also bearing in mind the NPS-

FM attribute bands we were provided with at the hearing. Sites with what appeared to

319
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See Section 32 Evaluation Report at C2.2.11.5.
18 July 2019.
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be relatively low levels of contamination have no contaminants listed against them.
Where this occurs, it means that they rank lower in priority relative to other sites, rather
than implying that water quality issues do not exist. We have added a note to the Table
to make that clear.

While there is an element of subjectivity associated with this approach, we consider it
addresses some of the concerns expressed to us by submitters relating to what they
considered were inconsistencies and unfairness, and a general lack of direction

associated with the PC1 approach to managing contaminants in sub-catchments.

With respect to the Waikare sub-catchment, although no current state water quality
data is available for the 2010-2014, there was sufficient information presented to us at
the hearing and in PC1 documents supporting indicating that it has significant nutrient
and sediment issues. This sub-catchment is relatively small and dominated by Lake
Waikare. Lake Waikare is fed primarily by the Matahuru Stream, which has its own
PC1 sub-catchment (Matahuru, sub-catchment number 14). The water quality of
Matahuru Stream is monitored by WRC at a site approximately 2 km upstream of its
confluence with Lake Waikare (at Waiterimu Road). Current state water quality data

for that site indicates significant issues with all four contaminants.

The section 32 evaluation report set out current state water quality for monitored lakes
in the Waikato-Waipa catchment, including Lake Waikare.*?* The data presented for
Lake Waikare supports our recommendation to include N, P and sediment on the list
of prioritisation for the Waikare sub-catchment. Further, it supports our view that the
Matahuru and Waikare sub-catchments should be well up the priority list set out in
Table 3.11-2.

To give the recommended prioritisation some force, we recommend inclusion of a sub-
policy directing that farming practices that reduce the identified contaminants be
prioritised for action instead of the suggested approach by Officers. This also is a

general provision that should sit in Policy 1.

Policy 1(b)(i) suggested by Officers relates to establishing the 75" percentile N leaching

value. As discussed in section 5 of our report above, we have recommended that
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Waikato Regional Council Section 32. D.4.1 Appendix 1. Current state and long term desired water quality
targets for the Waikato and Waipa River catchment. Pages 124-125.
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reliance on the 75" percentile N leaching value be removed. It follows that the
recommended sub-policy is no longer required.

The following recommended sub-policy 1(b)(i)(a) has two elements. The first is a
restatement of the 75™ percentile rule. This requires those farming properties found to
be leaching more than the 75" percentile N leaching value to reduce their N discharge
to below that value. The second recommended element is a requirement that those
farming properties with N leaching lower than the 75" percentile N leaching value not
exceed their NRP.

Addressing the first element, as set out in section 5 above, we have recommended
using the best evidence we have as the basis for management of farming activities.
The Fonterra evidence discussed in section 5 provides us with a proxy for the 75"
percentile in each FMU. In the absence of an NRP, our suggested approach requires
an alternative mechanism by which each property ascertains their N leaching rate. We
recommend that this be addressed as part of the process of preparing an FEP. We

will return to it in that context.

In a policy context, while we have rejected the concept that those above an arbitrary
trigger level should be required to reduce below that level,*?? we accept the principle
previously underlying notified Policy 2(d) that those discharging more should be under
the greatest scrutiny. In a rule context, the greater scrutiny we have in mind translates
to a more onerous activity classification (full discretionary). The need for greater
scrutiny is partly because those discharging the most generally have the potential to
reduce their discharges to the greatest extent, and partly because they will also
generally be having the greatest adverse effects.

We emphasise the word generally in each case. The case for Miraka was that some
properties have high N leaching values because of the inherent characteristics of the
property, principally soil and slope characteristics and rainfall levels. This is evident in
the statistics Mr Allen3? provided to us showing the distribution of N leaching values

from Fonterra suppliers across each FMU.

Miraka accepted that some of its suppliers in the Upper Waikato FMU might need to
make more fundamental changes to the nature of their activities because they had

established intensive dairy farms at locations where the characteristics of the land were
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This means that we also necessarily reject using the same method pitched at lower percentile in lake
catchments and those draining into Whangamarino Wetland, as suggested by DoC in its closing
submissions mark up of Policy 1.

Mr Richard Allen, Block 3 Supplementary Evidence for Fonterra.
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driving high N leaching values and where, in practice, the means to mitigate that N load
were limited. Miraka emphasised to us the importance of having the ability to make
such fundamental changes over an appropriate transition period.

We agree that if individual landowners are to be required to make fundamental changes
to their farm systems, then this should not be required ‘overnight’. An appropriate
transition is required to recognise the investment in existing farm systems and the likely
social and economic costs if immediate and drastic changes to those systems are
required.

We do not, however, agree with the submission®?* that such changes should be part of
a later Plan Change. It seems to us that that is just putting off the ‘evil day’ when
landowners have to confront the fact that they have established land uses on land that
is inappropriate for those uses. As Ms Ongley observed in the Block 2 hearing, delay
and further investment on mitigation might just exacerbate the standing of capital

involved in such cases.

The generalisation that high N leaching values equates to high levels of adverse effects
also needs in our view to be tested. Quite apart from the margin of error in Overseer
modelling that we have noted, we heard evidence that Overseer does not capture the
beneficial effects of some large-scale mitigation actions and in others, such as
constructed wetlands, modelling of their effectiveness is not regarded as sufficiently

robust to be relied on.3?®

In addition, Mr Williamson satisfied us that the vulnerability of land to nitrogen leaching
varies from site to site. He identified a range of inputs that require consideration. First,
there were those that Overseer already takes into account. As above, the significant
drivers of modelled high N leaching are rainfall, topography and soil characteristics. Mr
Williamson, however, identified also that the distance of a property to surface water
bodies is a relevant factor along with the characteristics of the groundwater
mechanisms by which N travels from the root zone to a surface water body. In Mr
Connell-McKay’s revised PC1, he drew on Mr Williamson’s evidence to identify the high
N risk areas as being those located on land in close proximity to water bodies with high
soil permeability, rapid groundwater travel or high connectivity between shallow ground

water and surface water.326
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Ms Caldwell, Block 2 legal submissions for Miraka at 2.1(i).
Mr Wright-Stow, Block 2 evidence in chief.
Refer WPL Closing submissions, Attachment 3, revised Schedule 1, Part B(3)(a).
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While we found Mr Williamson’s evidence useful, it seemed to us that applied on a
catchment-wide basis, data availability to undertake the kind of analysis that Mr
Williamson had done on his Ruahuwai modelling domain may not always be available.
In particular, data is required as to the depth of groundwater (which along with the soil
characteristics controls the time lapse between N leaving the root zone and entering
groundwater), the chemical characteristics of that groundwater (specifically the oxygen
content, which influences the extent of de-nitrification before N reaches a surface water
body) and the transmissivity within groundwater aquifers (i.e. the speed groundwater
moves laterally and therefore the amount of time available for de-nitrification before
reaching surface water).®?” Accordingly, the policy direction needs to be qualified as
being subject to data availability. However, Mr Williamson’s evidence points to the
need for expert analysis of whatever data there is available to quantify the level of

relative vulnerability of land to N leaching.

We also consider that some test of proportionality is required. This must necessarily
be limited to N loading; N loading rather than N leaching, because of the potential
variation in attenuation rates, and N rather than all four contaminants because of the
current inability to measure or model the other contaminants at a farm scale. In
addition, we think that the focus should not solely be on the sub-catchment within which
land is located. For the reasons discussed above, it should include consideration of

the contribution to downstream sub-catchments.

We also think that the focus should not solely be on proportionality. The Fonterra
supplier statistics suggest that the largest contribution to N loading on a per farm basis
at least, is in the Upper Waikato FMU. We therefore consider that some test of absolute

contribution is desirable.

In summary, we have identified that policy direction is required for high N leaching
properties requiring that they should demonstrate why significant reductions to their N
leaching should either not be required or only be required after a transition period to
enable them to convert to lower N leaching land uses, having regard to these

considerations.

Lastly, this sub-policy does not apply to CVP. It therefore has to be located in a new
Policy 2 that provides for farming activities other than CVP that require a resource

consent.
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See Mr Williamson, Block 1 evidence in chief, at paragraphs 14-29 for a discussion of these processes.
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Turning to the second element in the Officers’ proposed sub-policy, namely that for
those below the high N leaching trigger, that their NRP not be exceeded, this raises
the broader question of the role of the NRP.

As discussed in section 5 of our report above, we have recommended that the
requirement to establish an NRP be deleted, for a range of reasons. In relation to the
underlying principle of effectively capping every landowner at their existing N leaching
value, we heard a vast amount of evidence from participants in the drystock industry
that this would hamstring normal operation of sheep and beef farms, which are
constantly cycling their production levels up and down to reflect climatic and market
signals. The way it was described to us®? is that drystock farmers farm to the grass
curve. If climatic conditions are favourable for grass growth, stock numbers will
increase, and vice versa. Similarly, if market prices for sheep deteriorate, a drystock
farmer will typically look to reduce the number of sheep on the property and increase

cattle numbers.

However, the shifts operate within a band because, as Mr Gleeson described it in his
evidence for F4PC,%?° “farming fits the land”.3%°

The NRP reference years were described to us as ‘dry’ years®*! suggesting that they

are likely to have been at the lower point of the cycle described above.

The notified PC1 addressed similarly cyclical pattern of operation by CVP growers by
lengthening the period over which the CVP is assessed to ten years. While, in theory,
we could take a similar approach to sheep and beef farmers, we do not know if they
would have the records that would support such an approach®? and the nature of the
farming operations that were described to us does not suggest that that level of

verification is necessary.

As above, what was described to us was an operation that already operates within

natural limits. We foresee that there are likely to be exceptions. Drystock farms with

328
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Dr Chrystal, Block 2 evidence in chief — paragraph 18.

G Gleeson, Block 2 hearing statement — e.g. paragraph 2.

Mr Malcolm Harding told us that the flux in production levels was in the order of plus or minus 10%. He
thought it would certainly be less than 20%. Dr Chrystal provided us with a case study in the Block 2
evidence for Beef and Lamb that suggested a 10-15% range but she thought that drystock farming to
the grass curve might have a greater range than that.

The lay evidence of submitters was confirmed by Dr Neale’s evidence for WPL (Block 1, evidence in
chief, paragraphs 63-64).

A number of submissions identified issues with data availability for the two NRP reference years as it
was, particularly for those who have purchased properties in the intervening period, and dissatisfaction
with the default values applied in that situation which were seen as disadvantaging landowners for a
situation they had no control over.

Page 240



1105.

1106.

1107.

Page 250

a higher proportion of land in crops than the norm are one such exception. In the Block
2 hearing, Dr Fung presented evidence for Waikato and Waipa Branches of the New
Zealand Deer Farmers Association of example deer farms. We queried the reason
why one of those deer farms had a much higher N leaching rate than the others and
Dr Fung advised us®® that the key influences on the higher N leaching rate for that
property were areas in cropping (variously maize and swedes), that skewed the overall
N leaching rate for the property. For that reason, our recommended rules have a cap
of 5% of the farm property in crops. Similarly, some drystock farms are run more
intensively and operate in a manner more akin to a dairy farm. For that reason, we
have recommended a cap of 18 stock units per hectare over the winter period,*** above
which a resource consent application is required. A winter stocking rate test cannot be
applied to dairying operations as many dairy farms winter their stock off farm and so

we need a different lower level trigger for them.

Below 18 stock units per hectare, we categorise drystock farming as falling within our
recommended low risk policy, as above, and therefore able to be permitted. As we
discuss further below in the context of the rules, we draw a further distinction between
those drystock farms operating at a stocking rate of less than 12 stock units per hectare
and those operating at between 12 and 18 stock units per hectare. The former are the
true hard hill country farms running extensive sheep and beef operations on larger farm

areas in steeper country.3®

To the extent that Officers recommended a greater level of regulation, we consider that
the evidence to justify that was dubious. In section 1 of this report, in our discussion of
the Awa, we discussed the paucity of WRC monitoring data actually collected in hill
country areas, and the evidence the Hill Country witnesses provided to us of good
water quality in those areas. We consider that provided certain basic minimum
standards are adhered to, these farms can appropriately be permitted. While it would
be desirable that such properties complete an FEP, and they should certainly be
encouraged to do so, we do not consider that the additional costs are sufficiently

justified by the benefits in terms of the section 32 tests.

For farms operating at between 12 and 18 stock units per hectare, we have

recommended a permitted activity rule that incorporates the requirement to prepare an
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In an emalil letter dated 7 June to the Hearing Administrator.

See Mr Gleeson'’s discussion of the logic of 18 stock units/ha as a cap in his Block 2 Hearing Statement
for FAPC — paragraphs 85-100.

Their mode of operation was described to us by a number of witnesses including the Hill Country
Farmers Group, the King Country River Care Group and Messes Macnab and Robinson for Lochiel
Farms.
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FEP. As we will discuss below, the corollary of a permitted activity status is that the
FEP needs to be heavily standards-driven.

We consider that the dairy farmers leaching low levels of N can similarly be
accommodated within a permitted activity/standards-based FEP regime with a low risk
of untoward environmental outcomes. Although necessarily somewhat arbitrary, we
have recommended use of the 30™ percentile in each FMU derived from the Fonterra
supplier information provided by Mr Allen for this purpose. Dairy farms in this category
will likely either be organic, System 1 and 2 farms, or farms like WPL that have highly
developed farming systems incorporating effective mitigation measures. The Upper
Waikato FMU leaching rates provided by Mr Allen are demonstrably higher across the
range compared to the other FMUs. We consider a lower band is required in that FMU

and we have adopted the 25™ percentile for that purpose.

In the middle band, representing 45-50% of the dairy farmers in the catchments, we
consider a greater level of control is required in order to be satisfied the risk to the rivers
is appropriately managed. Mr Matheson,*¥¢ in particular, endeavoured to convince us
that a strongly systems-based FEP approach would justify permitted activity status. As
against that view, we weigh the firm opposition expressed on behalf of the Ilwi Co-

Governors in Mr Ferguson’s closing submissions®¥’, as follows:

“A permissive framework for farm regulation is the status quo, and has contributed to
the degradation of water quality in the Waikato and Waipa Rivers. The River Iwi
consider that no amount of direction will change farming behaviour if the rules remain
the same. For this reason, the River lwi support the Block 2 Section 42A staged
approach to farm regulation that requires consents for medium (Rule 3.11.5.2A) and
high intensity (Rule 3.11.5.3) farms, while also providing permitted activity status for
low intensity farms (Rule 3.11.5.2) and interim permitted activity status for other farming

activities on a staged basis (Rule 3.11.5.1A).”

While we have recommended a broader scope for permitted activities than the Officers,
we agree in principle with Mr Ferguson’s submission. The evidence we heard of
unsatisfactory levels of compliance with the existing permitted activity rule governing

effluent irrigation®*® gave us particular cause for concern that the significantly more
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Counsel for Fonterra.
Mr Ferguson, closing legal submissions — paragraph 30.
C Carter, Block 2 Hearing Statement (heard 8 July 2019).
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wide-ranging standards that would apply within a permitted activity regime governing
diffuse discharges are even less likely to be complied with.

We foresaw a very real danger that rather than a positive contribution toward restoring
and protecting the health and wellbeing of the Waikato and Waipa Rivers, the end result
might in practice be much closer to business as usual, which is clearly unacceptable.
The greater level of control we have in mind manifests in a requirement to obtain a
resource consent, albeit as a controlled activity, and a policy direction that those
farmers need to demonstrate that their nitrogen leaching rate is as low as practicable
and reducing. It needs to be clear that practicability is assessed on the basis of a
continuation of the existing land use. Unlike the h